B K B E B R
ESTATE AGENTS AUTHORITY

Practice Circular on Sale of Uncompleted Properties
Situated Outside Hong Kong

Questions and Answers (Q&AS)
Notes:

All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “EAQ” shall mean the Estate Agents Ordinance.

c. “Exemption Order” shall meaBstate Agents (Exemptis
from Licensing) Order.

d. “Practice Circular” shall mean Circular No. 23-02R)
issued by the EAA on Salef Uncompleted Properti
Situated Outside Hong Kong.

The words and expressions used in these Q&As bHlaak
unless the context otherwise requires, the same meat
those words and expressions have in the Practrcel@.

These Q&As are for generareference only. Tr
answers/solutions suggested in the Q&As are noaustive
and they do not constitute kgor professional advice.
considering whether a licersehas breached the Prac
Circular, the EAA will consider each case on its own me
You should seek legal or professional advice as \ahdr
necessary, especially on the interpretation ofvesielegal
provisions and specific advice on any individuaseaThe
EAA makes no warranty as to the completeness o
information set out in these Q&As, or the appraemnass fc
its use in any particular circumstancdhe EAA will nol
accept any likility or responsibility whatsoever for any lc
or damage caused to any person howsoever ariong dny

use, misuse of, or reliance on the contents obtQEsAS.
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Q1.

Answer:

Q2.

Answer:

B K B E B R
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&AsS

Are the guidelines set out in the Practice Ciudar
applicable to the sale of uncompleted commercial
properties situated outside Hong Kong?

Yes.

For the purposes of the Practice Circulamcomplete
properties” includes propertiesxder construction or n
yet constructed;and properties in an uncomple
building or development,whether the uncomplet
works relate to the properties, the building andfo
development.

The guidelines set out in the Practice Circular are
applicable to the sales of all uncompleted proesrti
situated outside Hong Kong, regardlegsthe intende
use of the properties.

Please refer to footnote 1 of the Practice Circular

Referring to Q1 above, if the building has bee
constructed but there are still refurbishmentor fitting
out works to be done in the properties and/or he
building of which the properties form part, are the
guidelines set out in the Practice Circular applichle?

Yes.

For the purposes of the Practice Circular, if thare
uncompleted works in the properties, the buildind/ar
the developmenodf which the properties form part, 1
properties will not be regarded as “completed”

neither will the building or the development concerr
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Q3.

Answer:

Q4.
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Licensees musbbserve and comply with the guidelil
set out in the Practice Circular when they parétgpn
the sale of these properties.

Are licensees who onlgngage in estate agency wo
relating to properties outside Hong Kong (but notto
properties within Hong Kong) required to comply
with the guidelines set out in thePractice Circular
when participating in the sale of UPOH?

Yes.

The conduct and practices of all licensaegardless ¢
whether they are only engaged in estate agency
relating to properties outside Hong Kongto propertie
both within and outside Hong Kong.earegulated by tf
EAA. Licensees must observe and comply wah
applicable guidelines issued by the EAA from tinx
time including the guidelines set out in the Prac
Circular when participating in the sale of UPOH.

If a licensee cannot comply \withe requirements unc
the Practice Circular (e.g. unable to providales
documents including the legal opinion to the puseig)
the licensee must not engage in estate agency
relating to UPOH, including distribution of broclegrol
other promotional materials.

Please refer to paragraph (2)@)d footnote 3 of tf
Practice Circular.

Regarding the legal opinion on materiainformation
mentioned in the Practice Circular, when must

licensees obtain it in respect of the UPOH offerefbr
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sale?

Answer: Licensees must obtain legal opinion mentioned
paragraph (4) of the Practice Circular befateey
participate in thesale or the promotional activities for
UPOH.

Estate agency companies must ensure that the
opinion must cover informatiomentioned in paragrap
(5) and (6) of the Practice Circular.

Please refer to paragraphs (4) t9 (8 the Practic
Circular.

Q5. (a)Must licensees instruct their ownforeign lawyer to
iIssue the legal opinion?
(b) If the answer to question (a) above is “No”, &n
licensees procure the vendor to obtaiand provide
them with the required legal opinion?

Answer: “No” to the first question (a); and “yedb the secon
guestion (b).

There is no requirement in theractice Circular thi
licensees must instruct their oareign lawyer to isstL
the legal opinion. For the purposes of paragraphof4
the Practice Circular, licensees mapcure the vend
to provide them with the required legal opinion.

However, if the legal opinion is issued by awyel
engaged by the vendor in the sale of the UPl@idnsee
must, when providing copies of thegal opinion t
purchasers, draw the purchasers’ attentmrsuch fac
and advise the purchasers to consider se

independent legal and/or professional advice rejab
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Q6.

Answer:
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the matters mentioned in the legal opinion.

Please refer to paragraph (21) of the Practiceut@irc

Paragraphs (15)(c) and (d) of the Practice Cirdar
require the inclusion of the Company Licence o
SPOB Number and a Caution Statement in any
advertisements or promotional materials to b
prepared, issued or distributed by estate agenc
companies. Is there a requirement on thglacemeni
and size of the words to be used for the saiumber
and statement with respect to printable
advertisements and promotional materials of UPOH?

Yes.

With respect to printable advertisemeart promotiona
material, the Company Licence or SPOB Number
the bilingual Caution Statement must be legi
displayed at the top of the advertisant or promotion:
material.

If the size of theprintable advertisement or promotio
material is_not larger than A4he size of the letters

numbers with respect to tii@ompany Licence or SPC
Number and th&€aution Statement must not be sme
than the size of the same letters or numbers set

point.

If the size of theprintable advertisement or promotio
material is _larger than A4, th€ompany Licence ¢
SPOB Number and the Caution Statement must occupy
at least 5% of the whole area of thdvertisement ¢
promotional material.
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Please refer to paragraphs 1 to 3 in Annex 1 f«
Practice Circular.

Q7. Referring to Q6 above, what should licensees do if tl
vendor requests licensees to distribute the
promotional materials for the sale of theUPOH but
the promotional materials prepared by the vendor dc
not contain the information as required inparagraph
(15) of the Practice Circular?

Answer: Licensees should ndistribute promotional materials
UPOH (whether they are prepared bye licensee
themselves, the vendor or other persorfs)such
promotional materials do not contain the informatas
required in paragraph (15) of the Practice Circular

In the scenario mentioned in the questiocersee
should inform the vendor of the EAAselevan
requirements.

Q8. Referring to paragraph (20)(Q of the Practice
Circular, can licensees prepare the sales informatn
sheet related to the UPOH for the vendor angrovide
the same to purchasers?

Answer: Yes.

Licensees mayprepare the sales information st
related to the UPOH for the vendor libe informatior
contained thereimust be approved by the vendor be
the same is provided to purchasers.

Q9. Referring to Q8 above, can licensees omit a specifi
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Answer:

Q10.

Answer:
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item (mentioned in Annex 3 to the Practice Circulay
from the sales information sheet if the answer tohat
item (mentioned in Annex 3 to the Practice Circulay
is “No”?

No.

All required information as set out in Annext@ the
Practice Circular mustbe provided in the sal
information sheet regarding the UPOH. If the ansioes
specific item (e.g.whether there is any cooling !
period) as mentioned in Annex 3 is “Nd'None” or
“Nil”, licensees must state so in the relevant
information sheeand must not omit the said item fr
the sales information sheet of the UPOH.

Please refer to paragraph (24) of the Practiceu@Gir.

Does the Practice Circular apply tahe UPOH which
the sale had commencedbefore the Practice Circular
comes into operation but are still available for sk on
or after 1 July 20247

Yes.

The Practice Circular will supersede the previdusutar
issued by the EAA on UPOH (No. DB (CR)) at th
same time when it takes effect on 1 July 2024.thé
sale of UPOH had commenced prior to 1 D24 an(
are still available for sale after theractice Circule
comes into operation, licensees are require@dps
their relevant work to ensure compliance with thié
applicable guidelines set out ithe Practice Circul:
from 1 July 2024.
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For the sake of clarity, sale of UPOH inclu
promotional or marketing activities in relation soicl
sale. Therefore, if promotional or marketing atieg
in relation to the sale of UPOH had commenced gaor
1 July 2024 andso long as any such promotional
marketing activities will continuen or after 1 July 202
licensees are required to comply wih the guideline
set out in the Practice Circular, where applicable.

Q11. Referring to Q10 above, iflicensees continue with th
sale of UPOH on or after 1 July 2024, is it necesse
for them to reprint the printable UPOH
advertisements and promotional materials fo
issuance or distribution during the promotional or
marketing activities on or after 1 July 2024in order
to comply with the requirements under the Practict
Circular?

Answer: It depends on the particular circumstances of e
If the printable advertisements or promotional mats
have sufficient space for inclusion of all the risda
information under paragraph (15) dhe Practic
Circular, licensees may consider adding saébrmation
to the existing advertisements or promotional mals
in the form of sticker(s) instead of reprinting tiedevan
advertisements or promotional materighsovided tha
all the applicablerequirements set out in the Prac
Circular (including those ingragraphs 1 to 3 to Ann
1) have been complied with.

Ql2. Will there be a transitional period after the Pracice
Circular becomes effectie, i.e. will there be an
discretion in enforcing the Practice Circular and

related disciplinary actions?
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Answer: No.

The Practice Circular will come into operation oduly
2024. The trade has about snonths to prepare for t
change since the promulgation of the Practice Gircu
Meanwhile, the EAA will educate the trade al
consumers in this period. From 1 July 2@2#vards, th
Practice Circular will come into effect and tBAA will
handle related complaints atake enforcement action
an impartial manner.

Q13. According to the Exemption Order,a person whc
engages in estate agency work exclusively in relai
to properties outside Hong Kong is not required t
obtain a licence issued by the EA and therefore,
his/her conduct is not regulated by the EAAHence,
asthe Practice Circular is only applicable to licenses
would this in a way encourage more non-licensed¢s
engage in the sale of UPOH?

Answer: While the EAA can only regulate its licensees, with
implementation of th@ractice Circular which provide:s
standard on the approprigteactices and measures tc
adopted by licensed practitioners when handlingstile
of UPOH, the estate agency tralprofessionalism at
hence protection to and confidence thee consumel
would be enhanced.

The EAA will strengthen consumer education to ren
the public that non-licenseesho handle the sale
UPOH are not regulated by the EAAhey are nc
required to comply with thEAO, the Code of Ethics a
any gquideline issued by the EAAincluding the

guidelines on the appropriapgactices and measures
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be adopted when handling the sale of UP@hkd henc
engaging their service may involve risks.

On the other hand, licensees must comply witrBRA®,
the Code of Ethics and the EAAqguidelines whe
handling the sale of UPOH and failure to do so rne
disciplined by theEAA. In this regard, consumers woi
have greater protection by engaging licensed e
agents to deal with the transactions of UPOH.

Q14. (a) In light of the Exemption Order, can estate agenc
companies employ non-licenseesr engage othe
persons under their control to deal exclusively
with the sale of properties outside Hong Kong?

(b) If the answer to question (a) above is “Yes”are
these non-licensed employees or other persons
required to state in their business cards anather
documentsthat they are not licensed to deal wit|
any property situated in Hong Kong?

Answer: “Yes” to both questions (a) and (b).

Section 2 of the Exemption Order providesemption t
a person from the requirement for obtainiag estat
agent’s licence or a salesperson’s licefroen the EAA
if he (a) engages in estate agency wexklusively ir
relation to properties outside Hong Kong; and (ajes
in all his letters, accounts, receipts, pamphlets, brocl
and other documents and in any advertisementhéha
not licensed to deal with any property situatedHong
Kong.

As such, if estate agency compem are desirous
employing non-licensees or engagirother persor

under their control taleal exclusively with the sale
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properties outside Hong Kong, they may do so bairt
non-licensed employeesr other persons under th
control must comply withsection 2 of the Exemptic
Order. In this regard, the business cards aiiae!
documents of these non-licensed employeesothel
persons must state that they are not licenseidab witr
any property situated in Hong Kong.

Estate agency companies should note that advedrise
or promotional materialprepared, issued or distribu
by such non-licensed employees other persons unc
their control are (i) assets of the estate agenoypany
that hired them; and (ii) deemedte prepared, issued
distributed by the said estate agency company. sudls,
estate agency companies should ensure tha
advertisements and promotional materials of Ul
issued by such non-licensed employee®sther persor
under their controcomply with all relevant guidelin
issued by the EAA.

Also, estate agency compans&®ould note that they &
primarily liable for any misleading or inaccurat@perty
advertisements or promotional materials issuedhleyr
or their employees or other persons under theitrobn
and they may also be held responsible for the wtdng
acts of such employees or other persons when
employees or other persons, in the course of caymui
their work, prepare, issue or distribute s
advertisements or promotional materials for UPOH.

For the avoidance of doubsince the conduct al
practices of licensed estate agency companies
regulated by the EAA, with respectaoy wrongful act
of non-licensed employeaw other persons under th
control in relation to the sale of UPOH (e

misrepresentation made by such employees or other
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persons under their controjhe EAA will look into
whether those wrongful acts could be attributedhte
lack of proper system, procedures, supervisioroatrol
of the non-licensed employees or other perstms
prevent or detect the happening of sachs, and if s
the estate agency companies maylidlele for a breac
of section 15 of the Estate Agents Practice (Ge
Duties and Hong Kong Residential Propert
Regulationfor failing to establish a proper system
manage their businesses.

Please refer to paragraphs (9) and (10) of the Pre
Circular.

Q15. Referring to the answer to Q14 above, will the
non-licensed staff who carry outestate agency wor
and/or the estate agency company employirtem be
liable for a breach of the EAO if the business carsl
and other documents of these non-licensed staff f&o
state that they are not licensed to deal with an
property situated in Hong Kong?

Answer: Yes.

Under the EAO, engaging estate agency work withc
a licence and employing unlicged persons to carry (
such work constitute criminal offences.

In the scenario mentioned in the question, |
non-licensed staff who ar@ot exempted from tt
requirement for obtaining a licence from the EAAl\be
liable for a breach of section 15(1) or sectidifl) of the
EAO and the maximum penalty on conviction is a fin
$500,000 and imprisonment for 2 years; and theteesta

agency company concerned will be liable ddoreach c
12
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section 39(1) of the EAO.

Moreover, under section 42 of the EADjt is provec
that the above offence was committed with the conse
or connivance of a director or other officer comeslin
the management of the estahdgency company, tl
director or other officer concerned in the managgme
may also be guilty of the like offence, i.e. seat®9(1)

of the EAO.

The maximum penaltjor committing an offence und
section 39(1) of the EAO ia fine of $100,000 ar
imprisonment for 6 months.

Q16. (a) With respect to information which must be
contained in the UPOH adertisements anc
promotional materials, is it sufficient to just
include the information mentioned in paragraph
(15) of the Practice Circular?

(b) If the answer to question (a) above is “No0”, whe
other information must be stated or displayed it
the UPOH advetisements and promotional
materials prepared, issued or distributed b
estate agency companies?

Answer: “No” to question (a).

With respect to question (b), apart from the infation
mentioned in paragraph (15) of the Practice Circ(ila.
the estinted completion date of the development,
business name of the estate agency company
Company Licence or SPOB Number and the Ca
Statement), estate agency companies are also eddu
include other information as may be necessary @

UPOH avertisements and promotional mater
13



Q17.

Answer:
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prepared, issued or distributed by them in orde
comply with the EAO and all applicable guideli
issued by the EAA from time to time in relation
property advertisements. Such other informatioiuihes
the following:

1. a unique identification number to each of the UF
to be advertised; and

2. the date on which the advertisement is issue
updated (“Advertisement Date”).

With regard to newspaper advertisements or promal
materials, estate agency companiesy nathoose not i
state the Advertisement Date in the advertisemer
promotional materials published in the newspape
which case, the date of the newspaper shall be etbéa
be the Advertisement Date for the UPOH concernec
details, please refer to Practice Circular No. 280OR).

(a) As the laws, regulations and customary practice
differ from one jurisdiction to another, if there is
no mechanism in place to safeguard the depos
or part payments made by the purchase
according to the lawsof the place where thi
UPOH is situated, does it mean that the lawyzs
can just omit to cover such information in the
legal opinion?

(b) If the answer to question (a) above is “No”, whe
information should be provided in the lega
opinion in order to comply with the requirement
in the Practice Circular?

“No” to question (a).

With respect to question (b), if the lawyer couldt
14



Q18.

Answer:
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provide any of the information in the legal opinias
required in paragraphs (5) and (6) of the Pra
Circular, he/shemust not omit such information
simply state that he/she does not know the pasi
item. Instead, the lawyer must provide an explan
in the legal opinion as to why such informationnist
available.

With respect to two-sided printable adertisements
promoting UPOHSs in two different jurisdictions (e.g.
flyer promoting UPOHSs in Canada on the one sid
and UPOHs in Japan on the other side), can tt
Company Licence or SPOB Number and the Cautio
Statement be displayed on one side only?

No.

As the Company Licence or SPOB Number will |
consumers  distinguish  between licensees

nondicensees and the Caution Statement will serven
important warning to consumers to assess theirs
before engaging in the purchase of UPOHSs,

information must be legibly displayed on both sides
at the top of each side of the UPOH advertisement.

For the avoidance of doubt, with respect to proambf
two or more UPOHSs, whether in the same or diffe
jurisdictions, on the same side of anpable UPOL
advertisement, the Company Licence or SPOB Nu
and the Caution Statement could be displayed
provided they must be legibly displayed on
particular side and at the tg the advertisement on ti
side.

For the sake of clarity, ehpresentation requirements
15



Q109.

Answer:

Q20.

Answer:
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out in paragraphs 2 and 3 in Annex 1 of the Pra
Circular must also be complied with, where applieab

What if the twosided printable advertisement relate
to one UPOH in the same jurisdiction, must th
Company Licence or SPOB Number and the Cautio
Statement be displayed on both sides of t
advertisement?

No.

Where only one UPOH is promoted on the tsudec
printable advertisementhe Company Licence or SP(
Number and the Caution Statement candisplayed o
one side only.

With respect to promoting UPOHSs by placingvisual
advertisements that does not contain any audion
third- party websites or official websites of esta
agency companies, how should the Company Licer
or SPOB Number and the Caution Statement b
displayed?

The Company Licence or SPOB Number and
Caution Statement should be displayed in the
manner egardless of whether the advertisements
promoting UPOHSs are placed on thjpdrty websites ¢
official websites of estate agency companieb the
case of a visual advertisement that does not coiatay
audiq the estate agency company concerned must ¢
that its Company Licence or SPOB Numbaust be
displayed for the entire time and the Caution eten
must be prominently displayed at the end.

16



Q21.

Answer:
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Where the visual advertisement also contains aude
estate agency company concerned must ensure $
Company Licence or SPOB Number must be displ
for the entire time and the Caution Statement tnines
prominently displayed at the eatd audibly and clearl
read out in a voice-over at the end.

Please refer to paragraph 4(b) in Annex 1 of thetite
Circular.

Can individual licensees issue UPOlddvertisements
or promotional materials in their own capacity?

All advertisements and promotional materials iratieh

to UPOH are assets of the estate agency comp
Individual licensees must not issue UPOH
advertisements or promotional materials threir owr
capacity.

Should it hapen that the UPOH advertisements
promotional materials are issued by employees loer
persons under the control of the estate agency aown
they are deemed to be issued (i) for and on bethalf in
the interest of the estate agency company; anby(the
estate agency company.

If the UPOH advertisement or promotional materiak
issued by an individual licensee in his own cap:
(such as in the name of the individual licenseey
without the name of the estate agency compan
breach of pragraph (9) of the Practice Circu
disciplinary action may also be taken against
individual licensee.

17



Q22.

Answer:

February 2024

B K B E B R
ESTATE AGENTS AUTHORITY

What should estate agency companies do if t
vendor wants to include a picture, image, drawing Ic
sketch showing an artist’s impression bthe UPOH or
its surrounding area which is not real in the
advertisements or promotional materials?

If the vendor wants to include a picture, imagewing
or sketch showing an artist’s impression of the BIR®@
its surrounding area which ishot real in th
advertisements or promotional materials, the e
agency companies should state so clearly in
advertisements or promotional materials and
statement should be easily readable by a persan
normal eyesight.

According to paragph (12) of the Practice Circul
estate agency companies must not issue an adwvestn
or any promotional material wholly or partly refadito
their estate agency business (covering also infoom
on the vendor and the UPOH) which includes

statenent or particular that is false or misleading

material particular.
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