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Practice Circular on Letting of Subdivided Units
under Part IVA of the Landlord and Tenant
(Consolidation) Ordinance

Questions and Answers (Q&AS)
Notes:

All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “Practice Circular” shall mean Circular No. 22-0CR)
issued by the EAA oretting of Subdivided Units und
Part IVA of the Landlord and Tenant (Consolidati
Ordinance.

c. “Practice Regulation” shall mean the Estate Agé&mestice
(General Duties and Hong Kong Residential Proesrti
Regulation.

The words and expressions used in these Q&As sizade,
unless the context otherwise requires, the sameningeaas
those words and expressions have in the Practrcel@n.

These Q&As are for generalreference only. Tr
answers/slutions suggested in the Q&As are not exhausting
they do not constitute legal or professional advide
considering whether a licerssehas breached the Prac
Circular, the EAA will consider each case on its own me
You should seek legal or gessional advice as and wf
necessary, especially on the interpretation ofvegltlegal
provisions and specific advice on any individuadeeal'he EA/
makes no warranty as to the completeness of tlennattion se
out in these Q&As, or the appropriagss for its use in ai
particular circumstances. The EAA will not accepy diability
or responsibility whatsoever for any loss or damegesed t
any person howsoever arising from any use, misuseon
reliance on the contents of these Q&As.



Q1.

Answer:
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Must a “regulated tenancy” under Part IVA of the
Ordinance be entered into in writing?

No.

Although Part IVA of the Ordinance provides thariancy’
means a lease entered into orally or in writingerisee
should advise clients tenter into a “regulated tenancy”
writing in order to clearly reflect the contentstbé parties
agreement.

If the landlord and tenant of an SDitave entered into

tenancy orally for a first term tenancy and thestfiternr
tenancy has commencedgettenant may in writing dema
the landlord to, within 30 days, serve on the tém@awritter
tenancy agreement reflecting the contents of taktenancy
for signing by the parties If the landlord fails to do so, t

tenant may elect either (a) to whitbid the payment of re
until the landlord has done so; or (b) to termirtaeetenanc
by, within 7 days after the specified period of 30 c
mentioned above, giving the landlord not less tB@rdays
prior notice in writing of the termination (Sectid’20AAZ

of the Ordinance refers).

Where a written tenancy agreement has been entete;
licensees who act for the landlord in a “regulateciancy’
should(unless the landlord client has otherwise indicatte
writing that he would handle the stamping directiydange,
for the client,stamping of the tenancy agreement unde
Stamp Duty Ordinance (Cap. 117).

In addition, licensees should note that althoaghegulate«
tenancy” could bentered into orally or in writing, accordi
to Part IVA of theOrdinance, the landlord must subm



Q2.

Answer:

Q3.

Answer:

Q4.
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Notice of Tenancy (Form AR2) to the Commissione
Rating and Valuation to notify him of the partictdaof the
tenancy within 60 days after the term of a “reged
tenancy” (including a first term tenancy and aosectern
tenancy) commences.

Please refer to paragraphs (11) and (@B6)the Practic
Circular.

Can the mandatory terms implied for a “regulated
tenancy” be amended if both the landlord and the teant
agree?

No.

The mandatory terms implied for evéinggulated tenancy
as set out in Schedule 7 to the Ordinaaeebinding on bof
parties. If any of the mandatory termspliedly incorporate
in the “regulated tenancy’ is in conflict or incastert with
other provisions in the tenancy, the implredndatory terrr
shall prevail.

What should licensees do if the landlord or teant client
indicates that he does not understandany part of the
licensees’ explanation with respect tothe mandatory
terms implied for every “regulated tenancy”?

According to the requirement set ouparagraph (13)(c) «
the Practice Circular, licensees are requiredetmmmen
their clients to consider seeking legal advice.

If a licensee acts only for the landlord when dndling a
“regulated tenancy”, can he simply provide the lantbrd



Answer:

Q5.

Answer:
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with copy of the part contained in the Annex to the
Practice Circular (i.e. Summary Mandatory Terms
Implied for Every “Regulated Tenancy” under the
Landlord and Tenant (Consolidation) Ordinance) in
relation to the landlord’s obligations during the term?

No.

Regardless oivhether the licensee acts only for the landl
or only for the tenant; or for both the landlordlahe tenar
with respect to a “regulated tenancy”, the licensaeasi
provide his client(s) with aomplete copyof the summary.

Please refer to paragraph (13) of the Practiceu@@irc

If the licensee, in the handling of dregulated tenancy”,
Is also the landlord of such‘regulated tenancy”, can he
request the tenant to pay commission to him?

No.

According to the Ordinance, it would constitute @ffence
under the Ordinance if the landlord requires theame tc
pay, or the landlord otherwise receives from theat
monies other thathe rent, rental deposit, reimbursemer
charges for any of the utilities and services dpetby Par
IVA of the Ordinance, and damages for the tendwresch o
the tenancy. Thus, the licensee in the above mstance
cannot require the tenard pay or otherwise receive frc
the tenant any commission, remunerat@nmonies unde
other names.

Please refer to paragraphs (14) and) (&b the Practic
Circular.
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Q6. Is a licensee required to enter into a prescrdx estate
agency agreement with his client(s) wherhandling a
tenancy of an SDU?

Answer: It will depend on the particular circumstancesta tase.fl
the SDU in relation to a “regulated tenancy” iseaidentia
property that is a self-containedhit under the Practis
Regulation, the licensee is required to enter anfwescribe
estate agency agreement with his client{(sggccordance wit
the Practice Regulation.

Q7. Paragraph (7) of he Practice Circular requires licensee
to disclose to the prospective tenant theicapacity to acl
at the first opportunity after they have successfly
established contact with a prospective tenant. VAt
constitutes as “successfully established contact ti a
prospective tenant™?

Answer: It will depend on the particular circumstances loé tase
Generally, “successfully established contact witl
prospective tenant” refers to the time when thatesigenc
agreement is entered into (if applicable) or wheopprty
viewing takes place with the prospective clientighiBver ic
earlier).

In a case where no estate agency agreement isedtmibe
entered into or no property viewing has taken place
“successfully established contact with a prospectenant
refers to the time when the licensae&oduces the proper

to the prospective tenant.

Q8. Will the EAA provide a standard form of tenancy
agreement for a “regulated tenancy” for licenseedise?
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Answer: No.

Since tenancy agreements are commercial contiastenc
as it is not inconsistent with the provisions o @rdinance
(including but not limited to the mandatory ternmspiied
into every “regulated tenancy”both parties to a “regulat
tenancy” are free toagotiate the terms of the “regula
tenancy. As such, the EAA will not provide a stair
form of tenancy agreement for a “regulated tenancy”
licensees’ use.

However, the Housing Bureau has prepared a temfda
tenancy agreement for a “regulated tenancy” to whtar
IVA of the Ordinance applies for general referepcepost
and licensees cafownload it from the webpage of the R
(www.rvd.gov.hk/doc/en/SDU_tenancy agreement_templat
e.pd). Licensees may inviteneé landlord and tenant of
“regulated tenancy” tase and adapt the template with <
modifications as appropriate (except mandatory $§
to suit their own circumstances and ihet landlorc
and/or he tenant have doubts about how the provis
in the template are to be applied or interpretec
their case, licensees should recommend them
consider seeking legal or other professional adwace
appropriate. FHo more details about the key statut
requirements with respect to a “regulated tenanagénsee
may refer to the Notes at the RVD'svebpage ¢
www.rvd.gov.hk/doc/en/Notes_to_SDU_tenancy%20agesgniem

plate.pdf

Q9. Paragraph (14) of the Practice Circular requires Icensee
to draw the clients’ attention with respect to offence
under Part IVA of the Ordinance, will licensees bdegally
liable if they assist the landlord in the commissio of any
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such offences (e.g. overcharging the tenant for watand
electricity)?

Yes.

Any person who aids, abets, counsels or procure:
commission by another person of any offence undetr IFA
of the Ordinance shall be guilty of the like offenc

Accordingly, if a licensee aids, abets, counselprocures
landlord of a “regulated tenay’ to commit an offenc
under Part IVA of the Ordinance, he may be triedl an
punished under the relevant offence.

In view of the possible legal consequence thanhiees ma
face under Part IVA of the Ordinance, they showtassist
encourage, counker procure their landlord clients in t
commission of an offence under Part IVA of the @adlice.
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