B K B E B R
ESTATE AGENTS AUTHORITY

Practice Circular on Conduct and Provision of
Property Information in First Sale of Residential Properties

Questions and Answers (Q&AS)

Notes:
1. All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “SRPA” shall mean the Sales of Fitsihd Residential Propert
Authority.

c. “EAQ” shall mean the Estate Agents Ordinance.

d. “Practice Regulation”’shall mean the Estate Agents Prac
(General Duties and Hong Kong Residential Props
Regulation.

e. “Ordinance” shall mean the Residential Propertiegs{-hanc
Sales) Ordinance.

f.  “Practice Circular’ shall mean Circular No.13-04(CRsued b
the EAA on the conduct in promotional activitiesgamovision oi
property information for first-hand sales of resitlal properties.

g. “SRPE” shall mean the electronic databastablished and ke
under the Ordinance, and is named the Sales of-lax
Residential Properties Electronic Platform.

h. Unless otherwise specified, “property” or “propesti hereinshall
mean first-hand residential properties.

2. These Q&As are for general reference onlgey do not constitu
legal or professional advice.o¥ should seek legal or professic
advice as and when necessary, especially on tegretation of leg:
provisions and specific advice on any individuaecaWhile the EAA
has used its best endeavotosnsure the accuracy of the informa
provided in these Q&As, no statement, represemtaticarranty o
guarantee, express or implied, is given by the B&Ao the accuracy
or completeness of such informatjar the appropriateness for its
in any particular circumstances. The EAA will nacapt any liability
or responsibility whatsoevdor any loss or damage caused to
person howsoever arising from any use, misuserafel@nce on th

contents of these Q&As.
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&AS

Q1. Under the Ordinance, there is no provisionregulating
purchasers expressing their intention to purchase a
residential property. As such, how should a licengeacting
for the purchaser handle such an expression from &i
client? Can the licensee receive a cheque froms client
prior to the issuance of the price lists? Befor¢he property
is offered for sale, can a client appoint a licenseto handle
the purchase on his behalf?

Answer: Under the Ordinance, vendorsust not seek or accept ¢
general or specificexpression of intent to purchase
residential propertybefore the relevant price lists for si
properties are made available to the general pubhd an
specific expression of intent to purchase a pdedraesidential
property before the relevant property is offeredsile.

In addition, according to theéPractice Circular, license
(whether they are appointed by the vendortasales agent
otherwise) must not solicit or accept any such esgmn of
intent (whether or not accompanied by a paymennonhey
before the relevant price lists of the properties anade
available to the general public or the sale of ghaperty ha
commenced (as the case may be).

Therefore, no matter whether licensees appointed by ti
purchaser to purchase the relevant property omoetbe, they
should explain to the purchaser that they mustawoept o
relay such expressioaf intent to the vendor if neither t
relevant price lists for such properties anade available ne
the sale of the property has commenced (as themageoe)
Even if the purchaser gives any expression of tritepurchas
a residential propertywhether or not accompanied by
payment of money), licensees must reject such esgjreof
intent.
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Q2. The Ordinance only requires vendors to set outin the
relevant price lists, the incentives they offer. fiere is nc
provision on what licensees must do in this aspec€an
licensees provide incentives to clients that are heet outin
the price lists and offered by vendors?

Answer: According to thePractice Circular, licensees must infc
prospective purchasers of the details of any incestwhicl
may be offered to purchasers and state clearly hvenethe
incentives are &éred by the vendor or their estate age
companies.

If incentives are offered by theendor, under the Ordinani
the vendor must provide information pertaintogthe relevar
incentives in the relevant price lists. Licenseestfurnishthe
prospective purchasers with information on the weisd
incentives set out in the latest price lists.

If the incentives are offered by estate agency comp
licensees must set out in writing any incentiviesl(ding any
gifts, discounts or rebates) that theavh offered to prospecti
purchasers, and stipulate clearly the terms anchdorof the
incentives so offered.

Qs. Can the estateagency company appointed by the vend:
cooperate with other estate agency companies fmwomote
the sale? Can the “sub-agent’engage in the promotion o
the development?

Answer: In accordance with the Ordinance, if the vendor hamiapec
an estate agent to acttime sale of any residential property
the development, the price list for the developnmeuast set out
the name of the estate agerttieTOrdinance also requires the
an advertisement in respect of the propestgublished by th
vendor or by another person wite consent of the vendor, !
advertisement must state that fact.

According to the Practice Regulation and Practigeutar, no
advertisement or promotional materials shall ibsued b
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licensees other than estate agency compani&steEagenc
companies must obtain written consent of the verimfore
they issue any advertisement or promotional mdteria

Therefore, depending on the content of the agretnien
appointment letteentered into by the vendor and its appoi
estate agency companies for the above purposée egtncy
companies appointed by the vendor may need to rolai
vendor’s approval before sub-listing. The “sub-daganust
also acquire the consent of thendor and its appointed est
agency company prior to the issuance of any acbesmient and
the advertisement must state that fact in accomlavith he
Ordinance.

Q4. That said, if the name of a sales agent has Ineset out in
the price list, can that price list be considered s proof that
the estate agency company has been appadt by the
vendor?

Answer: The Ordinance stipulates that the names of es&gent
appointed by the vendor to act in sale of any medidl
property must be set out in the price list. Howewerorder tc
avoid any potential disputes, licensees shoulc sthaarlyin
writing their relationship with the vendor. The Etree Circular
also stipulates thato avoid any misunderstanding on the sc
of work to be undertaken by licensees as salestagdrthe
vendor, estate agency companigspointed by the vend
should set out their duties as sales agents claarlyhe
appointmat letter issued by the vendor or the agreel
entered into by the parties for the purpose.

Q5. In the course of property sales, can licenseslow or quote
the relevant sales information reported by the medi to
purchasers, such as the number of transactionsaand
amount?

Answer: Under the Ordinance, eendor must make available free
charge to the general public a register contaimfaymation of

4



Q6.

Answer:

Q7.

Answer:
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the transactions for a developmenthal register must
uploaded to the SRPE as well.

Therefore, if licensees provide transaction infarora sale:
figures or sales performance of a development, timest
provide the same based on the information fromrédgste
only and specify the time frame of the informatitucensee
must not quote or provide, to prospective purclaseryother
sales information of a property which is not frdme register.

Will estate agents receive double penalties they breach
both the Ordinance and the relevant guidelines of he
Practice Circular? Will the penalties be executedat the
same time?

The EAA is responsible for the implementation oé BAO,
whereas SRPA enforces the Ordinance. H#O and the
Ordinance are two different pieces lefgislation. EAA an
SRPA can, under the respective enablimgdinances
investigate non-compliant cases and exercise tiesjpective
powers against any person in contravention of tdevant
ordinance. As the two organizat®are independent from e
other, the EAA cannot comment on whether the presdl be
imposed by EAA and SRPA would be executed simutiask

Does the Ordinance apply to first-hand develapentswhich
sales have commenced before the Ordinance takes eeff
and are still available for sale?

Most of the provisions under the Ordinance aimegutatea
particular property rather than an entire or a pha$ a
development. In general, unless exempted from tlien@nce,
the Ordinance applies to any residential propertyespecof
which no preliminary agreement for sale and purehaisan
agreement for sale and purchase has been entéoe@mal nc
assignment has ever been made. Licenseesefayto Sectio
10 of the Ordinance for details of thepplication of thi
Ordinance.



Q8.

Answer:

Q9.

Answer:
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If the vendor notifies estate agents verballyegarding the
amendments made to the sales brochures beforevising
the brochures and notifying the SRPA of the relevain
amendment in writing, can estate agents disclose su
amendments to purchasers in advance?

Licensees must ensure that copiédthe sales brochures &
price lists they provide to prospective purchaseesthe late:
versions. The latest sales brochure and price digavailable
on the website designated by the vendor, as wéleaSRPE.

When licensees provide information to prospective purais:
they must do smnly on the basis of the latest informai
contained in the sales brochures anduinents prepared a
provided by the vendor, and only after they haueenaall
reasonable steps and exercised all due diligenaerity the
information.

The Ordinance has differentrequirements for the font size
of words appearing in advertisements of different izes. I
an advertisement is merged with other promotional
materials (for example, a poster pasted on a largdvoard),
how should the font size be determined?

According to the Practice Circular, estate agenasnganies
must ensure that all the relevant promotiamaterials compl
with the requirements of the Ordinance when thegpare
materials to promote a development.

Section 73 of the Ordinance stipulates differeaguirement
for the font size of the prescribed statemeppearing i
advertisements of different sizetn the frequently aske
questions provided by SRPA to stakeholders, theferther
explanation on how to define the size of an adsenienso a:
to meet the relevant requirements of the Ordinahim®nsee
should note that an amalgamation of an advertisemgh
another promotional material may become a new édeenen
or promotional material. fl there is a change in t
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Q10.

Answer
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advertisement’s size, the font size of the prescdribtatement
shown inthe advertisement has to be correspondingly adj
in order to comply with the relevant requirememf the
Ordinance.

Can the presale briefings be held in the form @
videotaping or recording? Can the briefings on the sales ¢
first-hand residential properties held by the vendor fo
estate agents be considered as a part of the sale
briefings?

There is no stipulation in the Practice Circularareigng the
format of pre-sale briefings. dwvever, the Practice Circul
stipulates that estate agency companies and/orotlens must
for each development, provide a pre-sale brggB) to staff t
be involved in promotional activities for the dem@mnentprior
to their conducting any such activities. The page briefing(s
must include information about the development gundelines
set out in the Practice Circular and othecuiars related to tt
sales of firstaand residential properties as may be issued ¢
EAA from time to time. Btate agency companies an(
controllers must ensure that their staff attend pnesale
briefing(s), and keep proper records of the brgfi.

The EAA takes the view that estate agency compashiesic
make proper arrangements and to ensure that tlafirastenc
the pre-sale briefing(sh personand have basic understand
of the information about the development. At the-gale
briefings, there should be opportues for the attending agel
to demonstrate their understanding and raise aemgtiqunson
the sale, including information about the developtmas
contained in the sales brochures and / or aelevan
information provided by the developer; regulatiamglerthe
Ordinance; and the EAAs guidelines. Staff who hardy
watched the videotape or listened to the recorddhgthe
briefing will not be regarded as haviagtended the briefin
Besides, such arrangements do not cgmplith the
requirements of attending the briefing(ay stated in tr
Practice Circular.
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Q11. Can licensees receive chequdrom their clients after the
price list of first-hand residential properties hasbeen issued
but before the sale commences, after beingptified by the
vendor? If prospective purchasers express their intent t
purchase any units or any units of a particular fleor set out
in the price list, will it be regarded as a specific xpression
of intent?

Answer. Under the Ordinance, vears must not seek or accept: (a)
general expression of intent to purchase any resa
property before the relevant price lists for sucbperties ar
made available to the general public, including eyal
expression of intent or specific expressdf intent; and (b) ar
specific expression of intent to purchase a pddragsidentia
property before the property is offered for sateother words
vendors can only seak accept general expression of inter
purchase any residential property after takevant price list
for such properties are made availaoléhe general public al
before the first day when the property is offereddale.

As such, the Practice Circular requires licenseé=tfver the
are appointed by the vendor as s@es agent or otherwis
must not solicit or accept any such expression raéni
(whether or not accompanied by a payment of mobey)re
the relevant price lists of the properties are mavdalable tc
the general public or the sale of the propertydmasmenced.

According to the SRPA, general expression of intentlatior
to specified residentiaproperties, means an expressior
intent to purchase any of the specified resideptiapertiesset
out in the price list which has been made availablehe
general public.

Ql2. That said, after the vendor issues the first pricdist, can
estate agents accept their clientsexpress of intent tc
purchase the units that have not been set oum the price
list?

Answer As aforementioned, acading to the Ordinance, the ven
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must notseek or accept any general expression of inte
purchase any residential property before the rekepace list:
for such properties are made available to the gérmrblic.
Therefore, licensees must not solicit or accept anogh
expression of intent to purchase any other proggenvhick
have not been set out tine relevant price list from prospect
purchasers.

Q13. Under the Ordinance, licensees must not receivcheques
for clients before the issuanceof price list/the sale:
commences. Howeverjf estate agency companies reque
their staff to receive their clients’ cheque as ae&posit, soas
to facilitate the company to obtain properties from the
vendor, will the concerned licensee be legally lidds?

Answer The Practice Circular requires that licensgeiether they ar
appointed by the vendor as its sales agent or wib&r mus
not solicit or accept any such expression of in{ertetheror
not accompanied by a payment of money) beforer¢ha/an
price lists of the properties are made availabléht genere
public or the sale of the property has commencsdha cas
may be). (Please refer to Q11 for details). Theegfboththe
estate agency companies and their staff must natitsor
accept anysuch expression of intent before the relevant |
lists of the properties are made available to theegal publi
or the sale of the property has commenced (asabe may be
Estate agency companies should not request tladirtatdoso
either. Otherwiseboth of them may breach the requirem
under the Ordinance. Licensees may also be diseiplby the
EAA for failing to comply withthe guidelines set out in t
Practice Circular.

Q14. Should the selling price of the first-nd residential
properties directly sold by the vendor be the samas that
sold through estate agents?

Answer. Underthe Ordinance, the vendor may only sell, or oftesell,
the specified residential properties at the prgetsoutin the
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Q15.

Answer
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price list (including the revised price list). Acding to the
Practice Circular, licensees should provide theoperty
information to prospective purchasers on the bafstbe lates
information contained in the sales brochure andepliist.
Hence, no matter the property is sold directiythy vendor ¢
through estate agents, the price of the propertgetsold or
offered for sale must be based on the price shiavihe price
list.

After the issuance of price list, if theclients request estat
agents to ask for a price reduction from the vendor, an the
estate agents express such request to the vendor?

Under the Ordinance, the price list of the finsind residenti:
properties must, among other things, set out (gneatterms
(b) basis of any availabldiscount, and (c) any gift, financ
advantage or benefit in connection with a propptischase.

Underthe Ordinance, the vendor may only sell, or oftesell,
the first-hand residential properties at priceha price list or
the revised price list.

There is no provision in the Ordinance prohibitinige
purchasers to negotiate prices with the verwornor after th
first day on which the specified residential prajgsr are
offered to be sold.

However, as the price of a first-hand residenti@pprty has
beenset out in a price list, any change to that priagstrbe
reflected in the price list revised by the venddoreover,in
order to sell or offer to sell the relevant promsitthe vendo
must, in accordance with the requirements of thdiance
make available the revised price lists to the gangublic (at
least three days immediatddgfore the date of sale and on
day of sale). ie vendor must also consider whether
method used to determine the order of priority @k ®f the
residential property concerneds stated in the previous se¢
arrangement documents, is still applicable to shke of th
property at the revised price to the persdio has negotiate
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Q16.

Answer
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the price of it with the vendor. If the previousiged method 1
determine the order of priority of sales arrangemennc
longer applicable, the vendorust make proper amendment
the sales arrangements regarding thethod to be used
determine the priority of sale. The vendor musb aisale
available the revised arrangements to the generalicp(at
least three days immediately before the date @& aatl on th
day of sale).

In light of the requirement of information transpacy under
the Ordinance, the price list provided by the vendwononc

other things, usually sets out a series of feagilanent term:

discount and any gift, financial advantage benefit ir

connection with a property purchase. The SRPA apthat

licensees should not take the initiative to te# fhrospective
purchasers that they can negotiate prices Wt vendol

because the vendor may not be willing to negotmiees. By

doing so licensees may cause thmspective purchase

mistakenly think that they will be able to negatidhe prices
with the vendor. In case of failure in negotiatiothe

prospective purchasers may complain against tleadeedor

making misrepresentation or dissemination of false

misleading information.

As the sales information on the SRPE will not be ugated
immediately, if licensees provide sales informatiorof a
property based on the record uploaded at thdregister ol
Transactions of the SRPE and arrange for therospective
purchaser to purchase a specified unitwill the licensee
concerned be regarded as having breached the regtitans
if he is informed by the vendor later that the unithas beer
already sold?

Under the Practice Circular, when licenspasvide transactio
information, sales figures or sales performance a
development, they must (a) gwide the same based on
information from the Register of Transactions, @npspecify
the time frame of the informationh&refore, licensees will n
breach the regulations when they follow the al
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Q17.

Answer:
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requirements to provide the latest information nfrathe
Register of Transactions, and explain clearly tents.

Underthe Ordinance, the vendor must, within 24 hoursr
the owner has entered into a preliminary agreenmmotyide
the information of that agreement in thRegister o
Transactions for the development. According to $iRPA, the
vendor should upload the transactioformation onto th
Register of Transactiorss soon as the preliminary agreen
Is entered into.

When both first-hand units and secondiand units are
available for sale in the same residential developant, can
licensees use the old version of sales brochure ¢
promotional materials to carry out promotional activities
for the second-hand units?

When handling the sales of first-hand residentiapprties
under the Gdinance, licensees must comply with
Ordinance and guidelines set out in the PracticeuGzir. When
licensees provide the relevant property informatioo
prospective purchaserhey must provide the information frc
the sales brochures and documents prepared betitor

When handling the sales of second-hand residegmitgdertie:
in the same development of the first-hand residéptoperties
licensees must follow the Practice Regulation dr&Ractice
Circular (N0.12-02(CR)) issued by the EAA on fitevision oi
floor area information for second-hand residengraperties.

Moreover, information contained in the old versioh sale:
brochures and promotional materials may be no I
accurate. Therefore, to avoid misleading theospective
purchasers, licensees should not use such infamather
they carry out promotional activities for the seddranc
properties.
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Q18.

Answer:

Q109.

Answer:
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If prospective purchasers want to know abouthe gross
floor area of a first-hand residential property, can licensee
provide the “efficiency rate” of that property to their clients
for them to calculate the gross floor area?

Under the Ordinance, only saleable area shall lee as th
basis for quoting the floor area and unit priceny firsthanc
residential property in sales brochures, prices lignc
advertisements. Therefore, licensees must not ogebasis
other tharthe saleable area of the property for quoting liar
area and/or unit price of the property.

Since saleable area is the only benchmark, there isucl
“efficiency rate” or any other floor area informati whichis
calculated on the basis of gross floor areeehsees should n
provide such information to their clients in orderavoidany
misunderstanding or making any misleadirgpresentation
and thus breaching the Ordinance.

Can licensees prepare and issue their ovatdvertisements
or promotional materials to assist vendors to promotea
development?

Under the Practice Circular, no advertisement amuational
materialsshall be issued by licensees other than estatecy
companies. Estate agency companies must obtaiveticbors
written consent before they issuany advertisement
promotional materials.

Moreover, when preparing promomial materials to ass
vendors to promote development, estate agency compa
must take all reasonablkdeps to verify the accuracy of !
information contained in such materials, dmefore issuanc
obtain the vendor’s express endorsement in writnigthe
accuracy and completeness of gaticulars contained there
and ensure that the relevaetjuirements in the Ordinance
complied with.

Please refer to paragraphs 37 and 38 of the PeaCircular.
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Q20.

Answer:

Q21.

Answer:
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Referring to paragraph 38 of the PPactice Circular, is it
necessary for an estate agency company to obtathe
vendor’'s express endorsement in writing of the accurac
and completeness of the particulars contained in_eh
version of the advertisement or promotional material
prepared by the estate agency company?

Yes.

The estate agency company is required to oliteervendor
express endorsement in writing of the accuracy
completeness of the particulars contained in eacsionof the
advertisement or promotional material preparedth®y estat
agency company concerned before such advertisemment
promotional material is issued.

In this regard, the estate agency company shbaldble tc

upon the EAAs request, produce evidence to show tha

vendor has endorsed the accuracy and completerieg® o
particulars contained in the advertisement promotiona

material prepared by the estate agency companyexample

of such evidence includes production of the rel€

advertisement or promotional material with a staaipthe

vendor having words “Contengspproved on [Date] by [Nan

of vendor]” (or words to such effect) appended ¢oer

Can estate agency companies extract informati from the
sales brochures, price lists or register of transdions
prepared by the vendors etc. for preparing their own
materials for internal use (e.g. staff training) and for this
purpose, words “for internal use only” or “for internal
training only” would be marked on the materials to signify
that they are not meant to be promotionalmaterials for
distribution to purchasers?

The Practice Circular does not prohibit estate ayg
companies from preparing their own materialsifiernal us
only. However, apart from marking the wordser‘internal us
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only” (or words to such effect) on the relevant enets, estate
agency companies should also take proper stepssires that
these materials, which are not meant to gm@motiona
materials for the first-sale of residential prop=twould noi
be released to outsiders by their staff.

In this regard, estate agency companies shoulck iskal
guidelines to their staffregarding the requirement of |
company that materials given to them for internsé wnly
must not be released to outsiders, otherwise tloeyddoe
regarded as promotional materials in which casesadl
materials would require the vendor’s express erahoestin
writing of the accuracy and completeness of plagticular:
contained therein before issuance. They should sgsaip
monitoring system (e.g. aducting random complian
checks) to ensure staff compliance; andipytiace sanctionin
measures to sanction non-compliant staff etc.

Licensees should note that if any of these matecahtaine
information which is not correct and were releaseoutsiders
such as prospective purchasers, the licensee vawdps such
materials to the outsider may be liable for misespntation
and dissemination of false or misleading informatstc. unde
the Ordinance, and the licensee concerned may kbéso
disciplined by the EAA.

6 July 2017
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