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Stamp out unlicensed estate agents
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he EAA has noticed that some suspected unlicensed individuals

are promoting the sale of first-hand residential properties in Hong
Kong to potential purchasers, particularly those from the Chinese
Mainland, who are not familiar with the transaction process and
licensing requirement of estate agents in Hong Kong. In this issue of
Horizons, the EAA would like to talk about its latest related enforcement
action and remind estate agency companies that they must not hire
unlicensed individuals to carry out estate agency work.
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The EAA’s action and reminder

The EAA reiterates that, unless otherwise exempted, anyone engaging
in estate agency work in Hong Kong must hold a valid licence issued
by the EAA. Failure to do so is an offence and the maximum penalty
is a fine of $500,000 and imprisonment for two years.

During an operation combatting unlicensed estate agency work in May
this year, the EAA identified a man suspected of conducting estate
agency work without a licence at a first-hand sales site. The case was
immediately referred to the Police, and the Police have arrested that
person.

The definition of “estate agency work” in Estate Agents Ordinance
("EAQ") has a wide meaning. In essence, the term “estate agency
work"” refers to any work done in the course of business for a client:

(@) being work done in relation to the introduction to the client of
a third person who wishes to buy, sell or lease a property or the
subsequent negotiations for the purchase, sale or leasing of the
property, or

(b) being work done, after the introduction or the negotiations, to
effect the purchase, sale or leasing of the property.

Distributing leaflets and/or providing property information to prospective
purchasers and/or accompanying them to inspect show flats with a
view to soliciting business may amount to unlicensed estate agency
work, which is strictly prohibited under the EAO. The management
or employer of estate agency companies must make sure that only
employees with a valid estate agent’s licence or salesperson’s licence can
carry out estate agency work. They must refrain from hiring unlicensed
persons to promote properties, and must also actively supervise middle
management to ensure they do not hire or deploy unlicensed staff for
any form of promotional activities.
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Liability of licensed estate agency companies and their
management

Licensed estate agency companies and their directors are responsible
for establishing proper procedures or systems to supervise and manage
their estate agency business and they must ensure that their unlicensed
employees do not practice estate agency work. Employing or continuing
to employ a person as a salesperson who for the time being is not
the holder of an estate agent’s licence or salesperson’s licence is an
offence; the maximum penalty upon conviction is a fine of $100,000
and imprisonment for six months.

As stated in the Practice Circular (No. 15-01(CR)) issued by the EAA, the
requirement of section 15 of the Estate Agents Practice (General Duties
and Hong Kong Residential Properties) Regulation is not restricted to
owners and directors of an estate agency business, it extends to licensed
estate agents (e.g., managers appointed for the effective and separate
control of the business of an office of the estate agency company in
compliance with the EAO, and their supervisors on the reporting line
to the senior management) employed or appointed by an estate agent,
who are responsible for establishing and/or maintaining the procedures
or systems to supervise and manage the work of employees or persons
under their control.

Therefore, hiring managers of estate agency companies must ensure
that the person to be employed for conducting estate agency work
possesses a valid estate agent’s or salesperson’s licence; and the work
that non-licensed employees (e.g., agent trainees) can and cannot
undertake is clearly set out for staff, and only licensees would be
assigned to perform estate agency work.
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Safeguard the trade’s professionalism

Property transactions involve complicated procedures and specific
knowledge such as conducting land searches, identifying encumbrances,
and assisting the parties in entering into agreements. Licensed estate
agents and salespersons possess the required professional knowledge
to handle property transactions and their practice and conduct are
regulated by the EAA. On the contrary, unlicensed persons are not
regulated by the EAA and hence consumers’ interests would not be
protected.

The EAA will continue to conduct inspections and take a zero tolerance
approach to unlicensed estate agency work. Any cases supported by
prima facie evidence will be referred to the Police for further action.




