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L EMNER Disciplinary hearing case
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Arranging for a tenant to rent a tolerated squatter structure
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Introduction

Licensees must conduct a land search prior to arranging for the client
to sign a preliminary tenancy agreement (“PTA"”) and should advise the
client to seek legal advice regarding the risk in renting the property,
failure to do so may result in disciplinary action by the EAA.

Incident

In a residential leasing transaction, a prospective tenant saw an online
advertisement for a property and contacted the estate agent to visit
the property. During the visit, neither the landlord nor the estate agent
mentioned whether the property can be legally rented out. Later on,
the tenant decided to rent it for residential purpose. However, the
estate agent did not conduct a land search before arranging for the
tenant to sign the PTA. After moving in, a neighbour told the tenant
that the property is situated on unleased government land, which is
a “surveyed squatter structure” that is tolerated on a temporary basis
and the landlord does not have the legal right to rent out the premises.
Since the tenant will not have any legal protection and may bear the
risks and legal liabilities if the government takes any enforcement
action, the tenant subsequently moved out of the property and lodged
a complaint with the EAA.

Result

The case was referred to the Disciplinary Committee for an inquiry
hearing after investigation. The Disciplinary Committee was of the view
that the estate agent failed to disclose to the tenant that the property
was a surveyed squatter structure that was temporarily tolerated by
the government, and/or failed to advise the tenant to seek legal advice
regarding the risk in renting the property, prior to arranging for the
tenant to sign the PTA and formal tenancy agreement of the property
concerned. Thus, her practice brought discredit and/or disrepute to the

estate agency trade, and hence breached paragraph 3.7.2

of the Code of Ethics issued by the EAA.

Having considered the nature of the case and the
disciplinary record of the estate agent, the Disciplinary
Committee decided to impose disciplinary sanctions
on the estate agent, including suspension of her
licence for 14 days, a reprimand, a fine of $1,000,
and attached conditions to her licence, including
the requirement to acquire 12 points under EAA’s
Continuing Professional Development Scheme within
12 months.
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When being appointed by a landlord to lease a property, estate agents have the
responsibility to take reasonable steps to confirm whether the property can be legally
i leased out. This includes obtaining property information from prescribed sources to
ARHEL - MH verify important details such as ownership and the details of encumbrances. If the
BEBXHERFIREER landlord does not hold the legal title of the land, he/she has no right to lease the
Dr Lawrance WONG, MH  property unless he/she has the proper authorisation from the title holder.

President, Hong Kong Chamber of
Professional Property Consultants ~ Furthermore, squatter properties generally cannot be lawfully extended, converted,

or transferred. If an estate agent assists in leasing out a squatter property, it may
lead to the client being exposed to significant legal and actual risks. Therefore, in
this case, the correct approach for the estate agent is to decline the appointment
and inform all parties of the potential risks honestly, rather than banking on luck
just to seal the deal.
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Arranging for a prospective purchaser to enter into an agreement before the
purchaser obtained the Certificate of Eligibility to Purchase
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Introduction

BEABRRREEEEZESREERF M5 Licensees shall ensure that a prospective purchaser holds a valid

AEBNMNEERERNAFAAINBES Certificate of Eligibility to Purchase before entering into any agreement

BEREZ - [ FRATESHEERK to purchase a flat under the Home Ownership Scheme Secondary

BUACRBE D © Market Scheme of the Housing Authority. Otherwise, they may be
subject to disciplinary action by the EAA.

BEH&A
Incident
—EHERBLH —REEZRE—HEFEZS
EEE WISt E THEN mRZLES An estate agent arranged for a prospective purchaser to inspect a
REBYAMERSEKRBZRE  AfHEE property under the Home Ownership Scheme Secondary Market Scheme

EIERBSEAL - BN - ZHMERRE of the Housing Authority. However, as the prospective purchaser had

TR FE R EBR AR R — L EAEHR not yet obtained the Certificate of Eligibility to Purchase, she lacked the
BESH GEESSA—BHES o capacity to enter into a provisional agreement for sale and purchase.

Yet, the estate agent induced her to sign another agreement to express
her intention to purchase (“Agreement”) and pay earnest money to
the vendor.
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Later, the prospective purchaser decided not to proceed with her
purchase within the validity period of the Agreement. The prospective
purchaser was aware that pursuant to the Housing Ordinance, any
kind of agreement signed before obtaining the Certificate of Eligibility
to Purchase is invalid and hence she sought to cancel the Agreement
and reclaim the earnest money. However, the estate agent did not
respond to her request and therefore the prospective purchaser lodged
a complaint with the EAA.

Result

The case was referred to the Disciplinary Committee for an inquiry
hearing after investigation. The Disciplinary Committee was of the
view that the estate agent had breached paragraph 3.4.1 of the Code
of Ethics issued by the EAA which states that “Estate agents and
salespersons, in engaging and accepting an appointment as an agent,
should protect and promote the interests of their clients, carry out
the instructions of their clients in accordance with the estate agency
agreement and act in an impartial and just manner to all parties involved
in the transaction.”

Having considered the nature of the case and the disciplinary record
of the estate agent, the Disciplinary Committee decided to impose
disciplinary sanctions on him, including a suspension of his licence for
one month, a reprimand, a fine of $2,000, and attached conditions to
his licence, requiring him to obtain 12 points by attending seminars or
workshops in the “Compliance and Effective Management” category of
the Continuing Professional Development Scheme within 12 months.
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A professional estate agent should know that the transactions of the flats of Home
Ownership Scheme secondary market are strictly regulated by the Housing Ordinance.
Prospective purchasers must hold a valid Certificate of Eligibility to Purchase and
| their identity and eligibility must be verified, before entering into a sale and purchase

Although competition in the estate agency industry is fierce nowadays and closing a

Ms Rosanna HO

Chairman, Property Agents
Association

deal is not easy, estate agents should never resort to unscrupulous means to achieve
their goals — such as attempting to exploit legal loopholes and inducing clients to
sign invalid sale and purchase agreements. Such action will harm the clients’ interests.
| hope that our fellow estate agents will pay closer attention to this, so as to avoid

disciplinary action or even legal liability.





