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Failure to carry out customer due

diligence and obtain the legal opinion
issued by a lawyer practising in the
jurisdiction where the uncompleted
properties outside Hong Kong is
situated before participating in the
sale or the promotional activities for

such properties

5l

il

FrhE A2 B R e 3 SR INR A EAT -

VEBREERZELNRERSE ﬁ%B-
02(CRMIES| - RAISWELE R RED
EHRKR

EERBEEETEHKER - HR M
ERE AR N ESHEE SRR T MAIRINR
BAMENRES  BEEREERZIMENRE
NARHANZMENELETNEREL
HE - RASTRERZMANEMELHE
REMEERER

BZMERIEARRERENKE A%
PREEERRAEE H B ZMIEY
EBRHMERM - BREXHEARB IR
ZRMBEVESINESRE  REBYMEE
RERMERBE AHREREIHEER
wELZEgERE -

_l

Introduction

When carrying out sale or promotional activities for an uncompleted
property situated outside Hong Kong (“UPOH"), licensees must comply
with the guidelines set out in the Practice Circular No. 23-02(CR)
("Practice Circular”) issued by the EAA. Licensees failing to do so may
be disciplined by the EAA.

Incident

During an enforcement inspection, EAA staff found two advertisements
that an estate agency company had displayed in its shop window for
two UPOH. The EAA therefore requested the estate agency company
to provide due diligence reports on the two properties concerned and
their vendors, together with the legal opinions from practising lawyers
in the jurisdiction where the two properties are situated.

However, the estate agency company could only provide the relevant
legal opinion issued after the inspection date. Additionally, the estate
agency company provided documentations from local authorities in
respect of the two properties, but those documents did not specify
the source of funds of the vendors and the subsisting encumbrances
of the properties. Hence, the case was referred to the EAA Disciplinary
Committee for a hearing.
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Result

The Disciplinary Committee was of the view that the concerned estate
agency company failed to obtain a complete due diligence report
on the vendors and the properties, as well as legal opinions from
practicing lawyers in the jurisdiction where the UPOHs are situated
prior to the promotional activities. The estate agency company failed to
comply with the requirements under the Practice Circular and breached
paragraph 3.2.1 of the Code of Ethics issued by the EAA which states
that, “Estate agents and salespersons should be fully conversant
with the EAQ, its subsidiary legislation, this Code of Ethics, and other
guidelines issued by the EAA from time to time and shall observe and
comply with them in the course of their practice.”

Having considered the nature of the case and the disciplinary record
of the estate agency company, the Disciplinary Committee decided to
impose disciplinary sanctions on the estate agency company, including
a reprimand and a total fine of $200,000.
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Failure to provide the correspondence address of the
landlord in a tenancy agreement
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Many sales of properties outside Hong Kong are not handled by Hong Kong licensed
estate agents. However, licensed agents in Hong Kong which are regulated by the
EAA, offer greater consumer protection. The above case demonstrated that licensed
estate agents in Hong Kong are required to comply with the Estate Agents Ordinance
and other guidelines issued by EAA, including strictly fulfilling their due diligence
obligations, therefore providing consumers with essential basic protection.

Introduction

Licensees should comply with the requirement in Practice Circular No.
15-04(CR) (“Practice Circular”) on providing the parties’ addresses in
the provisional tenancy agreement and tenancy agreement. Otherwise,
they may be subject to disciplinary action by the EAA.
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Incident

The EAA received a complaint relating to a tenancy matter where a
salesperson before arranging for the parties to enter into the tenancy
agreement informed the tenant that the landlord had only provided
the address of the property for lease as his address. However, the
salesperson did not inform the tenant about the risk of being unable
to serve a notice to the landlord or contact him in writing. Later, when
the tenant needed to serve legal documents to the landlord, due to the
absence of the landlord’s correspondence address, the legal documents
could not be served on the landlord successfully.

Result

The EAA Disciplinary Committee was of the view that the salesperson
failed to comply with the requirement under the Practice Circular,
and breached paragraph 3.2.1 of the Code of Ethics issued by the
EAA which states that, “Estate agents and salespersons should

be fully conversant with the EAO, its subsidiary
legislation, this Code of Ethics, and other
guidelines issued by the EAA from time to
time and shall observe and comply with

them in the course of their practice.”

Having considered the nature of
the case and the disciplinary record
of the salesperson, the Disciplinary
Committee decided to impose
disciplinary sanctions on the
salesperson, including a reprimand,
a fine of $2,000, and attaching
conditions to her licence to obtain
12 points through attending seminars
or workshops in the “Compliance
and Effective Management” category of
the Continuing Professional Development
Scheme within 12 months.
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When arranging for the landlord and tenant to enter into a tenancy agreement, the
estate agent must urge both parties to provide their correspondence addresses in
the agreement. This measure ensures that both parties can contact each other in the
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event of any disputes, and written notices and other documents can be served to the
landlord. The estate agent must ensure that both parties are aware of the risks of

Ay not providing communication addresses in the agreement.



