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The Estate Agents Authority (“EAA") attaches great
importance to ensuring compliance in the estate agency
trade. To heighten the estate agency trade’s vigilance
against non-compliances and improve their compliance in
the long run, the EAA has launched a New Scheme (“the
Scheme"”) for handling disciplinary cases with effect from
1 January 2014.

Introduction of the Scheme

Upon reviewing the non-compliance in the trade, the EAA
Disciplinary Committee found that a number of cases
commonly breached by the trade were relatively straight
forward in nature. In this connection, the Committee has
recently endorsed the Scheme to address the issue. The
Scheme covers eight specified breaches of requirements
under the Estate Agents Ordinance (“EAQ”) and its
subsidiary legislation. The details of the specified breaches
are listed in the last section of this article.

Under the Scheme, if a licensee commits any of these
specified breaches for the first time (with effect from 1
January 2014), he/she will not be, subject to the terms of
the Scheme, disciplined if he/she opts for the Scheme and
agrees to the facts and allegations. If the licensee is found
to have breached any requirements again (irrespective of
whether it is one of the specified breaches or not) in the
following two years, and the fact that he/she has opted
for the Scheme and has not been punished in the first
time will be taken into consideration in deciding the
sanction for the subsequent breach. Accordingly, the
sanction for the subsequent breach would inevitably be
higher.

If the licensee has opted for the Scheme, every admitted
breach will be entered into a “Memorandum of Admitted
Breaches” (“the Memorandum”). Each record in the
Memorandum will only be shown at the EAA's website
for two years. However, such a record will be retained
together with the licensee’s disciplinary record for
sentencing purposes in the future cases.

Any licensee who has not been disciplined for any
breaches from 1 January 2014 is eligible to opt for the
Scheme. For licensees who do not opt for the Scheme,
their breaches will be handled in accordance with the
usual disciplinary procedures.
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The Eight Specified Breaches

The Scheme covers breaches of eight specified
requirements under the EAO, Estate Agents Practice
(General Duties and Hong Kong Residential Properties)
Regulation (“PR”) and Estate Agents (Licensing)
Regulation (“LR").

The eight specified breaches are as follows:

1. Failure to possess prescribed information (EAO s.36(1)
(@i

2. Failure to enter into an estate agency agreement
with client (PR ss.6(1) & 6 (2))

3. Failure to complete form in accordance with the
directions and instructions specified in the form;
Failure to accompany form by documents specified
in the form. (PR ss.3(2)(a) & 3(2)(b))

4.  Failure to give notice to the EAA within 31 days of
(i)  ceasing to be engaged in estate agency work;
(i)  employment of salespersons or termination

thereof;

(i) appointment of managers for the purposes of
the Estate Agents Ordinance or termination
thereof;

(iv) appointment of directors or termination
thereof; and

(v) the becoming or ceasing to become a member
of a partnership engaged in estate agency
work (EAO ss.40(1) to 40(5))

5. Failure to keep (i) a record of all listings received and (ii)
a copy of all estate agency agreements entered into
for not less than three years (PR 5.8(2)(a))

6. Failure to notify the EAA in writing of a change of
registered address (EAO s.14(3)(a))

7.  Failure to retain a copy of receipt issued to clients for
not less than three years (PR 5.12(2)(b))

8.  Failure to state the number of licence or statement
of particulars of business, the business name and
place of business in any document (LR s.14(1)(b));
and
Failure to state the number of licence or statement
of particulars of business and the business name in
advertisement (LR s.14(1)(c))

Details of the Scheme and the relevant frequently asked
guestions and answers are available at the EAA's website

(www.eaa.org.hk).
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Ms Elaine Liu, Chairman of Disciplinary Committee
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An Interview with Ms Elaine Liu,
Chairman of Disciplinary Committee

In this Issue of Horizons, we interviewed Ms Elaine Liu, Chairman of EAA Disciplinary Committee, with a view to
understanding more about the background and objective of the New Scheme for Disciplinary Cases. She also shared

with us her experiences of participating in the EAA’s work.

Q: Editor A: Ms Elaine Liu
Q: What is the purpose of the New Scheme
for Disciplinary Cases?

A The Scheme is to streamline and expedite the process
of handling straight forward breaches without
compromising the effectiveness of the EAA’s regulatory
role. A fair and effective system to deal with non-
compliance cases is important in the works of the EAA. A
streamline and expedited process for straight forward

cases will more efficiently utilise the resources of the EAA.
It will also shorten the period of time during which
uncertainties of the result of the disciplinary proceedings
may be lingered on the minds of the licensees who are
involved in the disciplinary proceedings. We hope that
these licensees will quickly learn from their breach and
direct their mind and attention to a better practice and
system of work to ensure compliance.
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We identified 8 specified breaches and included them in
the scope of the Scheme. These 8 specified breaches are
straight forward matters and do not involve issues of
ethics and integrity. We therefore consider that it is
justified to give the licensees concerned a chance under
the Scheme and at the same time, does not compromise
the effectiveness of the EAA’s regulatory role. The Scheme
only covers the first time offender to whom we also
consider it justifiable to be included in the Scheme with a
view to encouraging them to rectify the breaches in a
timely manner.

In the year of 2012-13, the total number of cases fell
within these 8 specified breaches amounted to about
40% of the total breaches handled by the Disciplinary
Committee of the EAA. This figure covers both the first
time offenders and repeated offenders, therefore the
cases that will fall within the purview of the Scheme will
be lesser. Nonetheless, with the Scheme, considerable
amount of resources could be saved.

Q: What effects would you expect the
Scheme will have on improving the trade’s
compliance in the long run?

A some of the licensees probably have committed these
specified breaches inadvertently. The Scheme, which gives
them a chance, will draw their attention to the
importance of compliance. The EAA is also undertaking
educational efforts to assist licensees in maintaining their
professional standard. All these efforts will promote and
enhance the trade’s professionalism in the long run. The
upholding of good professional standards of the licensees
benefits both the trade and the consumers.

Q: Do you expect licensees would opt for
the Scheme and why?

A: Ideally, | hope that no licensee will need to opt for the
Scheme as it would mean that there is no such breach at
all. That asides, | am fully aware that the reality runs
differently. Under the Scheme, the licensees concerned
are given a chance and sanction will not be imposed on
them on that occasion if they opt for the Scheme. If the
licensee does not commit any breach in the next 2 years,
he will not be subject to any sanction at all for this first
time breach. This is a very good reason to opt for the
Scheme, isn't it?

Some may be under a misleading notion that those who
opted for the Scheme would be very severely punished if
they re-offend. Some may even think that, as a rule, the
subsequent sanction on re-offending will be multiplied by
several times. This is a misconception. Under the Scheme,
if the licensees concerned subsequently re-offend within
2 years, the fact that they have opted for the Scheme and
have not been punished in the first time will be taken into
consideration in deciding the sanction for the subsequent
breach. Accordingly, the sanction for the subsequent
breach would inevitably be higher. How much higher
would be a matter to be decided by considering the entire
circumstances, including the gravity of the breach,
number of previous records etc. This is in line with the
current principle and practice adopted by the Disciplinary
Committee.

Q: You have been an EAA board member
for a few years. Could you share your views
about the EAA’s works?

A I have served on the EAA board since 2008. The other
EAA board members are capable and friendly. During
these years, | was also involved in the works of different
committees of the EAA. | have served as the Chairman of
the Licensing Committee. An important task when
working in this Committee was to formulate a fair and
transparent policy for determining the fitness and
properness of a licence holder, and also to implement the
policy in a fair and just manner. In my role as the
Chairman of the section 28 Investigation Panel,
considerations have been given to ensure that the wide
power given to the EAA under section 28 of the Estate
Agents Ordinance was used in appropriate cases and
abuse of power was prevented.

| took up the Chairmanship of the Disciplinary Committee
in 2012 and am now spending much of my time in the
works of this Committee. Sitting as a member of the
inquiry panel to hear and decide disciplinary cases is now
a routine of my works. Besides, the Committee also
considered the procedural rule for inquiry hearings and
many other policy issues. The workloads in fact are
heavier than | originally expect. Nonetheless, | enjoy the
Committee works. It is also good to work with the
committee members and the EAA administration staff,
many of whom share similar enthusiasm as mine.
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Q: From your experiences of conducting inquiry hearings,
what are your views about the conduct and ethical standard
of the estate agency trade?

A The trade’s ethical standard and awareness in compliance have improved
over the years. Overall, the number of repeated offenders is not very high.
However, there are still cases of serious breaches involving issue of honesty and
causing considerable loss to consumers. The EAA would stay vigilant and
continue to take disciplinary actions against those who have committed
breaches, and trust this would have deterrent effect. In addition, by organising
professional training activities and issuing practice circulars, the EAA assists
licensees in maintaining and improving their professional standards.

Q: What are your unforgettable experiences of working
with the EAA? From the perspective of a barrister, could you
share with our readers the differences between an EAA
inquiry hearing and a court case?

A The commitment and dedication of the Board and committee members are
impressive to me. This also made my works with the EAA a happy and fulfilling
experience.

An inquiry hearing and a court hearing differ in various aspects. Take for
instances, the rules and procedures, and the rules of evidence are different.
However, the adherence to the principles of natural justice, fair representation
and right to be heard are common to both.

Q: As a barrister intensively involving in the public services,
how do you allocate your time and achieve a work-life
balance?

A This sometimes does become a challenge to me. Good time management is
essential and it presently works well with me. | cherish and value my work as a
barrister, my beloved family and the public services | participate in. Each of
these gives me fulfilling experiences intellectually and emotionally. Somehow,
they balance and complement with each other in my life. | enjoy and treasure
each of these three aspects of my life and the people | meet in each of them.
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New Practice Circular on Completion of Provisional

Agreement

A new Practice Circular (No. 13-06 (CR)) on the
completion of the provisional agreement for sale and
purchase (PASP) came into effect on 15 November 2013.
The Practice Circular sets out certain important matters to
which licensees must pay attention when preparing a
PASP.

The sale and purchase of second-hand properties in Hong
Kong are often conducted through estate agents. In most
cases, the handling estate agents would prepare the PASP
and assist the parties to enter into the agreement.
Generally speaking, the PASP prepared by an estate agent
is a legally binding contract. It may easily give rise to
disputes if it is not completed properly. The EAA therefore
issued the new Practice Circular to remind licensees that
they must exercise due care and due diligence when
completing a PASP.

Licensees may view the full Practice Circular at the EAA
website: Compliance > Practice circulars

Key points of the Practice Circular:

1. Do not arrange for clients to sign a PASP with the
spaces providing for the essential terms of the
transaction left blank.

2. Obtain consent before making any amendment to a
signed PASP.

3. Ensure that all information in a PASP is true and
accurate.

4. Avoid selecting a Saturday, Sunday or public holiday
as a payment date.

5. Do not arrange for a vendor to confirm receipt of
any deposit in advance.

6. List in a PASP any items included in the sale and
purchase.

7.  State clearly which version shall prevail if a PASP is
written in both English and Chinese.

8.  Supply a copy of the PASP to the client after signing.
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Disciplinary hearing case — Providing misleading
information to purchasers in the first-sale of residential

properties

When providing information to purchasers in the sale of
first-hand residential properties, practitioners must do so
only on the basis of the latest information contained in
the sales brochure, price lists and documents provided by
the vendor. They must also refrain from making any
misrepresentation. Otherwise, practitioners may be
subject to disciplinary actions by the EAA.

When promoting a flat of a new residential development,
a practitioner assured a prospective purchaser that she
could definitely obtain a mortgage loan amounting to
80% of the purchase price. To further persuade the
prospective purchaser, the practitioner also told her that
the developer provided a 5% discount on the purchase
price, and claimed that the incentive was provided
exclusively to those who bought the flat through the
estate agency company that the practitioner worked for.
He also claimed that it was the last day the developer
offered the incentive.

Based on the above information provided by the
practitioner, the purchaser decided to purchase the flat.
With the help of the practitioner, the purchaser signed a
provisional agreement for sale and purchase and paid a
deposit equivalent to 10% of the purchase price.
However, the purchaser later found out that she could
not obtain an 80% mortgage. She also learnt that the
discount was not offered exclusively to any estate agency
company, and the day that the incident happened was
not the last day of the offer. She then lodged a complaint
with the EAA.

The EAA Disciplinary Committee was of the view that the
practitioner provided misleading information to the
purchaser, including misrepresentation on the mortgage
information and incentives offered by the developer. He
thus failed to comply with paragraph 3.7.2 of the Code of
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Ethics, which states that estate agents and salespersons
should avoid any practice which may bring discredit and/
or disrepute to the estate agency trade. The Disciplinary
Committee decided to reprimand the practitioner and
suspend his licence for three months.

The case had taken place before the Residential Properties
(First-hand) Sales Ordinance (“the Ordinance”) came into
effect in late April 2013. After the Ordinance has taken
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effect, licensees may at the same time breach the
Ordinance if they make any misrepresentation that may
mislead prospective purchasers when promoting first-
hand residential properties. Under the Ordinance, any
person who makes a fraudulent or reckless
misrepresentation for the purpose of inducing another
person to purchase any residential properties may commit
an offence.
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Disciplinary hearing case — Failing to inform the client
of the existence of unauthorised building works in a
residential property

When handling the leasing of residential properties,
practitioners should take steps to ascertain whether
unauthorised building works are involved and inform
prospective tenants of the relevant facts and risks.
Otherwise, practitioners may be subject to disciplinary
actions by the EAA.

A practitioner acted for both sides in a lease transaction
of a residential property. After arranging for the
prospective tenant to inspect the property twice, the
practitioner arranged for the tenant to sign a provisional
tenancy agreement (PTA). Before the signing of the PTA,
the practitioner had not conducted a land search in
respect of the property, and hence did not provide a copy
of the land search to the prospective tenant.

After the prospective tenant signed the PTA and paid a
deposit for renting the property, his friend conducted a
land search in respect of the property. From the land
search, the tenant discovered that a building order for the
demolition/alteration of unauthorised building work had
been registered against the property and it had not been
complied with. Worried of the risks involved in the
unauthorised building works, the tenant requested to

cancel the deal with the landlord and claim back the
deposit through the agent but was rejected. He then
lodged a complaint with the EAA.

The Disciplinary Committee conducted an inquiry hearing
into the case. The Committee was of the view that the
practitioner failed to inform the tenant that a building
order for the demolition/alternation of unauthorised
building works had been registered against the property
and whether the order had been complied with, thus
failing to comply with the guidelines of a relevant practice
circular. The practitioner also failed to carry out a land
search in respect of the property immediately before the
PTA was entered into and supply a copy of the land
search to the tenant and that breached section 13(4) of
the Practice Regulation. Hence, the practitioner was
reprimanded and fined HK$3,000. A condition was also
attached to the licence, requiring the practitioner to
acquire 24 points in core subjects of the CPD Scheme in
two years.
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concerning estate agency practice.
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Q: Providing incentives to prospective purchasers is a common tactic in first sale. It is also often that prospective
purchasers ask us for cash rebates. Are we allowed to provide incentives to prospective purchasers after the
Residential Properties (First-hand Sales) Ordinance (“the Ordinance”) has come into effect?

A: Whether licensees can provide incentives to purchasers depends on the terms of agreement or letter of appointment
signed between licensees and vendors. It is also a commercial decision made by licensees. The Ordinance only requires
vendors to set out in the relevant price list the incentives they offer. There is no provision on what estate agents must do
when offering incentives. However, the EAA issued 3 Practice Circular (no 13-04 (CR)) to remind licensees of the points to
note when handling first sale of residential properties and there are guidelines on providing incentives.
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Special Topic Series — Hong Kong Land Administration

Virtually all land in Hong Kong is owned by the
Government and is leased or sold by the Government for
various purposes through different means. Understanding
the land system and land disposal policy would be helpful
to estate agency practitioners in their daily practice.

In this connection, the EAA organised a CPD seminar on
“Hong Kong Land Administration” on 17 October 2013.
At the seminar, Sr Francis Ng, BBS, Chairman of the
General Practice Division of the Hong Kong Institute of
Surveyors (HKIS) and former President of the HKIS, briefed
practitioners on the Hong Kong land policy and
administration arrangement. The seminar was well
received as over 300 practitioners attended.

El 2012

At the seminar, Sr Ng first reviewed the background of
the land tenure system. He elaborated on the lease terms,
types and various land uses permitted under different
types of land grant/government leases. He also explained
the implementation of Hong Kong land disposal policy
and how such policy would affect the supply of land and
housing.

Sr Ng emphasised that the user of a property or land is
restricted by the government lease, related ordinances or
government regulations. Hence, to protect the interest of
clients, practitioners should check the Conditions of
Grant, outline zoning plan and deed of mutual covenant
etc., for any restrictions or requirements set for the
property or land, when needed.

REEFEMIEEBBHREEN T HITHR -

Sr Francis Ng explained land administration in Hong Kong to practitioners.

CPD &8
CPD review
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7 October 2013
A delegation from the Taiwan estate agency
sector and members of the Hong Kong Real
Estate Agencies General Association visit the
EAA.
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29-30 October 2013

The EAA participates in a recruitment fair
held at the Olympian City to enhance the
public understanding of the EAA’s work, in
particular the entry requirements of the
estate agency trade. Apart from introducing
the key functions and work of the EAA, the
EAA’s exhibition booth also display
information on the licensing requirements
and qualifying examinations. Besides, a
brief talk on the licensing regime and the
Continuing Professional Development
Scheme is delivered by a representative of
the EAA.
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Iy Examinations
ZRREHBH ZmMAE aRE
Examination and date No. of candidates Pass rate
WEREERZR
Estate Agents Qualifying Examination
19/3/2013 1,524 25.0%
3/6/2013 1,169 41.7%
11/9/2013 1,263 28.7%
13/12/2013 1,146 49.9%
EEEEREA
Salespersons Qualifying Examination
26/2/2013 1,141 43.3%
25/4/2013 1,065 38.8%
27/6/2013 948 48.7%
26/8/2013 877 20.9%
23/10/2013 669 45.4%
27/12/2013 708 44.1%

— FEEBE (22013512831 8)

I Number of licences (as at 31/12/2013)
% % B 2 BR Salesperson'’s Licence: 19,197
& IR (18 A) B2 BR Estate Agent’s Licence (Individual): 16,769
& A} BB 42 F1 Total no. of individual licences: 35,966
ih & IR (A 7)) B2 BR Estate Agent’s Licence (Company): 3,017

) EEFEHBAE(BE2013F12A31H)

I Number of statements of particulars of business
(as at 31/12/2013)
A B X & Partnerships: 254
& 4£ 2 Sole proprietorships: 1,639
AR A &) Limited companies: 4,428
4 2 Total: 6,321

EENKRF(013F1AE128) :
Number of complaint cases received
(January to December 2013) 494

Arm
=
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CEEBENRFAERER* (2013F18£12A)

I Results of completed complaint cases* (January to December 2013)
M Total o ® (87)HERT WD RETHEEHER
Substantiated * some cases were carried over from previous years

634 4

@ (145) BT
Unsubstantiated

(66) &£t~

Insufficient information to pursue

@ (136)E Al (FI AR EF A B MR e sk A At [R A ifn 4% 1S &)
Others (include cases withdrawn or curtailed because of some other reasons)

_____

KEXH (2013F1 B E12A8)

I3 Number of compliance inspections (January to December 2013)
o — F 1% B8 $H4 & & First-sale sites: 1,475
o {X 32 pg 4 Estate agency shops: 1,511
o 48 W2 E & Online property advertisements: 600
] XEXRFTHAENER(2013F1AE128)
9 Number of cases arising from self-initiated investigations
during inspections (January to December 2013)
s TFATHAER:
Cases arising from self-initiated investigations 95
e THAEMBMAZAEZE
Cases completed from self-initiated investigations and were substantiated* 105
* BOREFRMASOMER
*  some cases were carried over from previous years
] MEBRASAERATFRNITE (2013F15E12A)*
I Actions taken against licensees or ex-licensees (January to December 2013)*

BRI IE A A2 A A B No. of licensees or ex-licensees 577
38, 3#& & Admonishment/reprimand 450
T8 il ZX Fine 251
TA—Ictions e A 2 BB B N, 58 24 6 14 Attachment/alteration of conditions to licence 303
& B B 5 b B8 Suspension 28
10 84 h& B8 Revocation 124

* MEFRALAFRAELHNTHSRBGERBERIDMIELNFR ETFEXOALBRLCELE &
5 3 R RS S A A M B0 TS I R AR BT A AR A

* These actions were taken pursuant to powers under the EAO. Some actions may be disciplinary in nature and others
not, and they include the attachment of conditions to licences whether upon issuance or otherwise.

fERTREERERA NFHEREEGHTE —THLEEZEGHTE -

# Among the 12 cases of revocation of licences, 11 cases were decided by the Licensing Committee and one was
decided by the Disciplinary Committee.
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