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A selection of disciplinary cases
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Case 1 - Concealing vendors’ identities as
confirmors

Two estate agency practitioners were reprimanded and had a condition
attached to their respective licences for concealing the vendors’ identities
as confirmors.

Mr Kwok and his family wanted to purchase a village house. An estate
agency practitioner (“Practitioner A”) accompanied Mr Kwok and his
wife to view a block of village house consisting of a ground floor (G/F)
and two upper floors (1/F and 2/F). Practitioner A told him that the
vendor's asking price was $2.8 million. He did not mention who the
vendor was.

Some time later, Practitioner A arranged a second viewing of the
village house for Mrand Mrs Kwok. He told them that the asking price
was still $2.8 million. He did not say anything about the ownership of
the village house or reveal the identity of the vendor.

On the evening of the same day, Practitioner A and his colleague
(“Practitioner B") arranged for the Kwok couple and Mr Kwok's parents
to view the village house again. Still they did not mention who the
vendor was, or whether the different floors were owned by the same
or different owners. They did not arrange for Mr Kwok and his family
to meet the vendor. All price negotiations with the vendor were
conducted through Practitioner A and Practitioner B.

After negotiation, Mr Kwok and his family agreed to purchase
the village house at the price of $2.65 million. Practitioner A then
prepared three provisional agreements for sale and purchase, one
each for the G/F, 1/F and 2/F. Only then did Practitioner B inform
Mr Kwok and his family that each floor had a different vendor. He
suggested allocating the purchase price to the different floors as
follows: $0.95 million for the G/F, $0.75 million for the 1/F and $0.95
million for the 2/F. Mr Kwok agreed.

In the provisional agreements for sale and purchase for the G/F, 1/F
and 2/F of the village house, persons with the surname “Chu”, “Wu"
and “Ng” were named as the vendors respectively.
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Mr Kwok signed the provisional agreement for sale and purchase
for the G/F as the purchaser. His mother and Mrs Kwok did the same
for the 1/F and 2/F respectively. The Kwok family paid a total initial
deposit of $90,000.

In fact, Mr Chu, Mr Wu and Mr Ng were not the owners of the
respective floors. Each of them was only the purchaser of the
respective floor from the original owner. They had entered into the
respective sale and purchase agreements with the original owner less
than two months earlier. Their purchases had yet to be completed.
In other words, they were selling the respective floors of the village
house to Mr Kwok and his family as “confirmors”, not owners.

Mr Kwok and his family all along believed that the vendors named in
the provisional agreements were the owners of the respective floors.
They did not know, and Practitioner A and Practitioner B had never
told them, that the vendors were selling as confirmors.

Because the sale of the village house to the Kwok family was in fact
a sub-sale by the confirmors within a short period of time, the bank
would grant a mortgage loan only equivalent to 70% of the original
purchase price agreed to be paid by the confirmors, and not the
purchase price agreed by the Kwok family in the sub-sale. Unable
to obtain sufficient mortgage finance, the Kwok family could not
complete the purchase and had to forfeit their $90,000 deposit.

The Disciplinary Committee conducted an inquiry hearing into
the case. At the hearing, Practitioner B admitted that when he had
introduced the village house to the Kwok family and subsequently,
he had all along referred to the vendors as “the owner”. He claimed
that he had told Mr Kwok that the vendor was selling the house as a
property speculator and that he had mentioned to the Kwok family
that if they agreed to fix the completion date to match that of the
vendor, the vendor would be prepared to lower the price. Practitioner
B contended that this showed the Kwok family should have known
the vendor was not the original owner but a purchaser from the
original owner. Practitioner B admitted that he had never used the
term “confirmor” throughout the course of his dealings with the Kwok
family, nor did he explain to them the risks involved in a purchase
from a confirmor. Practitioner A did not testify at the inquiry hearing.
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The Disciplinary Committee found that both Practitioner A and
Practitioner B had failed to disclose to their clients that the vendors
were selling as confirmors and not as original owners. The Committee
pointed out that simply informing clients the vendor was selling as
a property speculator was neither here nor there. It did not serve
to enlighten clients that the vendor was selling as a “confirmor”. A
professional practitioner must explain fully to clients who the vendor
was, in what capacity he was selling the property, and in the case of
a purchase from a confirmor, the risks involved. A practitioner who
failed to do so could not be said to have taken appropriate steps to
protect his client’s interests. Practitioner A and Practitioner B failed to
comply with paragraph 3.4.1 of the Code of Ethics*.

The Committee ordered that the two practitioners be reprimanded
and that a condition requiring each of them to acquire 20 points in
core subjects of the CPD Scheme within 24 months be attached to
their respective licences.

Case 2 - Arranging for clients to sign
provisional agreements for sale and
purchase with some terms left blank

An estate agency practitioner had his licence suspended and a condition
attached to it for arranging for his clients to sign on provisional
agreements for sale and purchase with some terms left blank.

One day, Mr and Mrs So went to a large residential development in
the New Territories to see if there were any suitable flats for purchase
at an affordable price. Stopping by the shop of an estate agency, they
were greeted by one of its practitioners. The practitioner offered to
take Mr and Mrs So to the development to view some flats.

The practitioner brought Mr and Mrs So to view two flats, one in
Phase | (“the Phase I flat") and one in Phase Il (“the Phase Il flat”), of the
development. Mr and Mrs So were interested in the Phase Il flat.

* Paragraph 3.4.1 of the Code of Ethics
Estate agents and salespersons, in engaging and accepting an appointment as
an agent, should protect and promote the interests of their clients, carry out the
instructions of their clients in accordance with the estate agency agreement and act
in an impartial and just manner to all parties involved in the transaction.
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When they went back to the estate agency, the practitioner asked
the So couple to pay in advance some earnest money and to sign
a provisional agreement for sale and purchase for the Phase |l flat.
He said this would facilitate his negotiation with the vendor on
their behalf. The practitioner also persuaded the So couple to sign a
provisional agreement for sale and purchase of the Phase | flat.

On the understanding that the practitioner would first seek to
negotiate with the vendor of the Phase Il flat and only if that was
unsuccessful would the Phase | flat be considered, the So couple
signed the two provisional agreements for sale and purchase. In each
provisional agreement for sale and purchase, the practitioner had left
blank some terms, including the date for the signing of the formal
agreement and the date of completion of the sale and purchase.
Mr So gave $20,000 to the practitioner. He asked the practitioner to
issue a receipt, but the practitioner suggested that Mr So sign a “price
negotiation agreement” with his estate agency instead. He said this
would serve as a receipt. The So couple instructed the practitioner
that the completion period of the purchase should not be less
than 60 days, in order to allow time for them to make mortgage
arrangements.

The practitioner prepared two “price negotiation agreements”, one in
respect of the Phase | flat, and the other for the Phase Il flat. In each
document, it was stated that the purchase price should not exceed $1
million and that the completion period should not be shorter than 60
days.

The next day, Mr So received a message sent from the practitioner to
his mobile phone. The message stated that the vendor had signed
the provisional agreement for sale and purchase. It did not specify
whether it was for the Phase | or Phase Il flat.

Later that day, Mr and Mrs So went to the practitioner’s estate agency.
Only then did it come to light that the provisional agreement for sale
and purchase that had been signed was in respect of the Phase | flat.
The completion period stated in the provisional agreement for sale
and purchase was 40 days. The practitioner had not sought the So
couple’s prior consent to the shorter completion period.
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The Disciplinary Committee conducted an inquiry hearing into the
case. Both Mr and Mrs So testified, as did the practitioner. In the
practitioner’s testimony, he claimed that initially the So couple said
they needed to obtain a mortgage loan of over 70% of the purchase
price, so the practitioner suggested a completion period of no
fewer than 60 days in order to allow them adequate time to obtain
mortgage financing. However, the So couple later changed their
mind and said that they only needed a 60% mortgage loan. They
told the practitioner that a shorter completion period would do. The
practitioner put 40 days as the completion period in the provisional
agreement for sale and purchase, after negotiation with the vendor.
The practitioner admitted that he had not consulted the So couple on
this shorter completion period.

The Committee rejected the practitioner’s evidence on the
completion period, pointing out that if, indeed, as claimed by the
practitioner, the So couple had changed their instruction on the
completion period, a professional practitioner would have amended
the “price negotiation agreement” accordingly. Furthermore, in the
practitioner’s written reply to the EAA’s enquiry, he never mentioned
that the So couple had changed their instructions on the completion
period.

The Committee held that, in arranging for his client to sign two
provisional agreements for sale and purchase with some terms left
blank, the practitioner had failed to observe the following guideline
in the EAA’s Practice Circular No. 03-02 (CR): “Practitioners should
refrain from asking their clients to unilaterally sign any provisional
agreement with many spaces left blank where the essential terms
of the transaction (e.g, price, deposits, completion date, other
conditions) have not been agreed on”. Hence the practitioner had
failed to comply with paragraph 3.2.1 of the Code of Ethics*.

* Paragraph 3.2.1 of the Code of Ethics
Estate agents and salespersons should be fully conversant with the EAO, its
subsidiary legislation, this Code of Ethics, and other guidelines issued by the EAA
from time to time and shall observe and comply with them in the course of their
practice.
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The Committee further held that, in failing to obtain his clients’
consent to the shorter completion period, the practitioner had failed
to protect and promote his clients’ interest, and hence, to comply
with paragraph 3.4.1 of the Code of Ethics*.

The Committee ordered that the practitioner’s licence be suspended
for six weeks and that a condition be attached to his licence requiring
the practitioner to acquire 12 points in core subjects of the CPD
Scheme within 12 months.

Case 3 - Failure to honour promise of cash
rebate

An estate agency practitioner had his licence suspended for failing to
honour his promise of cash rebate.

Mr Lee and his wife went to view the show-flats in a new residential
development. As they reached the development site, they were
approached by a practitioner of an estate agency company involved in
soliciting people interested in purchasing units in the new development.
He urged Mr and Mrs Lee to use his service. According to Mr Lee, the
practitioner offered them a cash rebate of 2% of the purchase price. On
this basis, Mr Lee agreed to use the practitioner’s service.

The practitioner then accompanied Mr Lee and his wife to view the
show-flats, and helped to obtain the price list and other information
for their consideration. Eventually, the Lee couple decided to
purchase two units. The practitioner arranged for them to go to the
developer’s sales office to sign the provisional agreements for sale
and purchase, along with other documents. After signing all the
documents, the Lee couple reminded the practitioner of his cash
rebate promise and stressed that he must arrange the payment of
the 2% cash rebate. The practitioner assured the Lee couple that he
would certainly follow up the matter with his superior.

However, despite repeated demands and negotiations with the
estate agency company, Mr Lee was not paid the 2% cash rebate that
the practitioner had promised.

* Paragraph 3.4.1 of the Code of Ethics
Estate agents and salespersons, in engaging and accepting an appointment as
an agent, should protect and promote the interests of their clients, carry out the
instructions of their clients in accordance with the estate agency agreement and act
in an impartial and just manner to all parties involved in the transaction.
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The Disciplinary Committee conducted an inquiry hearing into the
case. Both Mr Lee and the practitioner testified at the hearing. Mr Lee
produced a tape which recorded a conversation that he and his wife
had with the practitioner. The conversation took place after the Lee
couple had signed the provisional agreements for sale and purchase.
During the conversation, Mrs Lee pointed out to the practitioner
that the latter had, earlier on, promised to give a 2% cash rebate and
it was only because of this promise that they had agreed to use his
service to make the purchase. The practitioner did not deny that
that was the case. In fact, the practitioner's response showed that he
acknowledged having made such a promise. In the conversation, the
Lee couple repeatedly reminded the practitioner to follow up with his
superior for the payment of the cash rebate. The practitioner assured
them that he would.

At the inquiry hearing, the practitioner denied that he had ever
offered a cash rebate to Mr Lee. He said when he approached the Lee
couple that day, he had provided them only with some pamphlets
about the new development. He claimed that the Lee couple had
made the request for a 2% cash rebate only after they had signed the
provisional agreements for sale and purchase. As regards the taped
conversation, the practitioner was unable to give any satisfactory
explanation as to why he did not refute the Lee couple’s assertion
that he had made a cash rebate promise, but instead agreed to follow
up the matter.

The Committee rejected the practitioner’s evidence that he had
not offered any cash rebate to the Lee couple. The Committee
accepted Mr Lee's evidence and held that the practitioner had
indeed promised the Lee couple a 2% cash rebate, that this was the
condition upon which the Lee couple agreed to use the practitioner’s
service, and that the practitioner had failed to fulfil his promise.

The Committee pointed out that luring potential clients into using
a practitioner’s service by the promise of a cash rebate and then
subsequently reneging on the promise would undermine confidence
in and bring disrepute to the estate agency profession. The
practitioner failed to observe paragraph 3.7.2 of the Code of Ethics*.

The Committee suspended the practitioner’s licence for one month.

* Paragraph 3.7.2 of the Code of Ethics
Estate agents and salespersons should avoid any practice which may bring discredit
and/or disrepute to the estate agency trade.
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Case 4 - Issuing false and misleading
advertisement

An estate agency firm was reprimanded and fined for issuing a
misleading advertisement.

In January 2008, the firm distributed leaflets in the vicinity of Comfy
Garden. The leaflets contained property listings of Comfy Garden. Mr
Ko, the owner of House 1 of Comfy Garden, upon collecting a leaflet,
discovered that one of its property listings contained a photograph
showing the interior of his house. Mr Ko had listed his property for
sale with other estate agency companies, but never with this firm. Mr
Ko then lodged a complaint with the EAA.

The firm explained that the advertisement was in fact related to
House 7 of Comfy Garden and provided an estate agency agreement
(Form 3) signed by the owner of House 7. The firm admitted that the
advertisement contained a photograph of Mr Ko's property and said
the mistake was due to an error by a staff member, who had wrongly
selected the photograph of Mr Ko's property when preparing the
leaflet.

The advertisement issued by the practitioner was misleading in a
material particular, in that it gave readers the impression that the
property being advertised was Mr Ko's property, thereby breaching
section 9(1) of the Estate Agents Practice (General Duties and Hong
Kong Residential Properties) Regulation (Practice Regulation)*.

An inquiry hearing was conducted against the firm for issuing such
an advertisement. The firm was reprimanded and fined $5,000 by the
Disciplinary Committee.

* Section 9(1) of the Practice Regulation
A licensed estate agent shall not cause or permit to be issued an advertisement
wholly or partly relating to his estate agency business which includes any statement
or particular that is false or misleading in a material particular.
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Case 5 - Offering advantage to agent

The licence of an estate agency practitioner convicted of one count of
“offering an advantage to an agent’, contrary to section 9(2)(a) of the
Prevention of Bribery Ordinance, was suspended and attached with
conditions by the Disciplinary Committee.

The practitioner was the director of Peaceful Property Agency. Mr Mo
was the leasing manager for the owner of Good Plaza, a shopping
mall in Kowloon.

In June 2004, Chan Company decided to rent a unit at Good Plaza
upon the introduction of the practitioner. According to market
practice, the owner of Good Plaza should have paid Peaceful Property
Agency a sum equivalent to one month’s rental as commission for
introducing Chan Company. Mr Mo, however, told the practitioner
that the owner of Good Plaza would pay a sum equivalent to two
months’ rental as commission to Peaceful Property Agency, but
that the practitioner had to rebate the extra commission to him
personally.

In August 2004, the practitioner submitted a demand note to the
owner of Good Plaza for a sum equivalent to two months’ rental
as commission for introducing Chan Company to rent the unit.
Good Plaza paid Peaceful Property Agency $140,000 as commission
accordingly. The practitioner then paid Mr Mo $70,000 in cash.

The owner of Good Plaza confirmed that it had not allowed Mr Mo to
accept any advantage in relation to Good Plaza’s affairs or business.

The practitioner was subsequently arrested by ICAC officers and
charged with three counts of “offering an advantage to an agent”. He
pleaded guilty to one of the charges and the prosecution offered no
evidence in respect of the other two. He was later sentenced to 160
hours of community service.
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An inquiry hearing was conducted against the practitioner for
committing the above offence. The practitioner admitted the
allegation made against him, thereby failing to continue to be fit
and proper to hold a licence as stipulated in section 19(2)(d) of the
EAO*. The Committee, having considered the mitigating factors put
forward by the practitioner, including the fact that he had shown
genuine remorse, suspended his licence for two months. The
Committee also attached conditions to the practitioner’s licence,
including requiring him to obtain 10 points in core subjects of the
CPD Scheme within 12 months.

Section 19(2)(d) of the EAO

In determining whether or not a person is fit and proper for the purpose of holding
an estate agent's licence, the Authority shall have regard to any conviction, whether
in Hong Kong or elsewhere, of the person for any offence (other than an offence
under this Ordinance), being a conviction as regards which it was necessary to find
that the person acted fraudulently, corruptly or dishonestly.
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