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A selection of disciplinary cases

Case 1 - Pocketing client’s commission

An estate agency practitioner had his licence suspended, with a
condition attached, after being convicted of fraud for deceiving his
employer by pocketing a commission from a client.

The client, Ms Yeung, intended to buy a property and approached the
practitioner for assistance. According to the company policy of estate
agency A, for whom the practitioner worked, Ms Yeung had to pay 1% of
the purchase price as commission if the agency successfully introduced
a property to her. Ms Yeung eventually bought a property through the
agency for $1.1 million.

The practitioner made a false representation to estate agency A, claiming
Ms Yeung had been referred to him by estate agency B. Estate agency
A was misled into entering into a co-operation agreement with estate
agency B, so that estate agency B would be entitled to receive the 1%
commission from Ms Yeung.

The practitioner obtained the company chop of estate agency B, filled in
the particulars of the co-operation agreement, and signed on behalf of
estate agency B. He then faxed the said agreement to estate agency A.

Ms Yeung subsequently issued a cheque for $11,000 (i.e. 1% of the
purchase price) and gave it to the practitioner, who then deposited the
cheque into his bank account.

The practitioner was subsequently convicted of fraud, contrary to section
16A(1) of the Theft Ordinance, and was sentenced to three months'’
imprisonment.

In an inquiry hearing conducted by the EAA’s Disciplinary Committee
the practitioner admitted the allegation against him. The Disciplinary
Committee suspended his licence for two months, and attached a
condition to his licence, requiring him to obtain 20 CPD points within 24
months.
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Case 2 - Losing client’s identity card

Two estate agency practitioners were reprimanded and had a condition
attached to their licences for losing their client's Hong Kong identity card
at a first-sale office.

Both practitioners were employees of the same estate agency. One of the
practitioners, Mr Cheung, asked the client, Ms Wong, to view the show
flats of a development at the sales office. Ms Wong arrived at the sales
office in the evening, and was told by the practitioners that she had to
provide the developer with her identity card and personal particulars in
order to obtain a price list, which she did accordingly.

Ms Wong eventually decided not to purchase a unit, and asked the other
practitioner, Mr Chiu, to return her identity card and the form containing
her personal particulars. Mr Chiu explained to Ms Wong that they had
to collect her identity card and the form from the developer. Ms Wong
waited until Tam the next day, and was then told by Mr Chiu that he
had been unable to find either her identity card or the form. Mr Chiu
promised to return the identity card to her the following morning.

Mr Chiu later told Ms Wong that her identity card could not be found.
Ms Wong called the developer to enquire about the whereabouts of her
identity card and was told by the developer’s staff that they had never
received it.

Ms Wong subsequently reported the loss of her identity card to the
police.

Both practitioners admitted that they had asked Ms Wong to provide her
identity card and said they had passed her identity card to the developer
in order to obtain the price list. They were unable to locate her identity
card after repeated enquiries with the developer and numerous searches.
They also admitted that they did not recall to whom they had passed her
identity card and personal particulars, nor had they kept a record.

An inquiry hearing was conducted to examine the allegation against the
practitioners for their failure to exercise due care and due diligence in
fulfilling their duties, failing to comply with paragraph 3.5.1" of the Code
of Ethics. The practitioners frankly admitted the allegation.
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Paragraph 3.5.1 states, “Estate agents and salespersons shall, in fulfilling their
duties, exercise due care and due diligence.”
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The Disciplinary Committee reprimanded the practitioners and attached
a condition to their licence, requiring them to obtain five CPD points
within 12 months.

Case 3 - Arranging for property viewing
without vendor’s consent

An estate agency practitioner was reprimanded and had a condition
attached to his licence for failing to obtain the consent of the vendor
before arranging for a prospective purchaser to view a property.

Ms Au, one of the joint owners of the property, listed the property with
an estate agency for sale. Ms Au left the key of the property with Ms
Leung of the estate agency so that the estate agency could arrange for
prospective purchasers to view the property.

A few days later, Ms Au telephoned Ms Leung and instructed her not
to arrange for prospective purchasers to view the property for the time
being, as her daughter had placed some of her personal belongings in
the property, and Ms Leung agreed.

Ms Au repeated her instruction to Ms Leung in person in the branch
office of the estate agency a few days after she had telephoned Ms
Leung. Ms Leung again assured Ms Au that necessary arrangements
would be made.

Ms Au’s daughter subsequently found that some of her personal
belongings had gone missing. Ms Au's daughter reported the matter to
the police. The police completed their investigation of the case but no
one was arrested for the incident.

An investigation revealed that a colleague of Ms Leung, Mr Fung, had
arranged for a client to view the property on two occasions after Ms Au
had instructed the estate agency not to allow prospective purchasers to
view the property.

Mr Fung explained that he had called Ms Au to obtain her consent to
view the property when a client had shown interest in it. He said Ms Au
had not answered the phone, so he had left a message, asking Ms Au to
call him back. There was no response from Ms Au so Mr Fung assumed
that she had agreed to let him arrange for the client to view the property.
The same thing happened two weeks later.
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An inquiry hearing into Mr Fung’s misconduct was conducted. The
Disciplinary Committee ruled that Mr Fung had breached section
10(b) of the Estate Agents Practice (General Duties and Hong Kong
Residential Properties) Regulation (Practice Regulation) for arranging for
an inspection of the property without the prior consent of the vendor,
and decided to reprimand Mr Fung and attach a condition to his licence
requiring him to obtain 10 CPD points within 12 months.

Case 4 - Issuing false and misleading
advertisements

An estate agency was reprimanded and fined for issuing false and
misleading advertisements.

The estate agency issued advertisements in a newspaper to the effect
that:

(i) The estate agency was the exclusive agent appointed by the
owners in respect of several properties at ABC Garden and DEF
Plaza;

(i) one of the properties at ABC Garden was being sold by the
mortgagee of the property;

(i) The estate agency could arrange viewing of the flats for sale in
Blocks 1 and 2 of XYZ Villa.

Upon request from the EAA, the estate agency provided several estate
agency agreements in respect of the properties mentioned above.
However, none of these agreements showed that the estate agency had
been appointed as the exclusive agent of the properties, nor did they
show that the vendor of any property at ABC Garden was a mortgagee.

The estate agency also provided an “Estate Agency Agreement for
Leasing of Residential Properties in Hong Kong” in respect of a property
in Block 2 of XYZ Villa, but no “Estate Agency Agreement for Sale of
Residential Properties in Hong Kong” in respect of any property in the
block.

The advertisement was issued in early February 2007. However, all estate
agency agreements relating to the properties at ABC Garden were dated
9 March 2007 and specified to take effect on the same date.
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In its reply to the EAA, the estate agency explained that the reference
to exclusive agency did not relate to the properties at ABC Garden and
DEF Plaza, but to other properties for which the estate agency had been
appointed by the owners as the exclusive agent.

The estate agency faced disciplinary actions for issuing advertisements
which included a statement or particular that was false or misleading in a
material particular, and for failing to obtain the vendor’s written consent
prior to advertising the properties for sale, in breach of section 9(1) and
9(2) of the Practice Regulation.

At the inquiry hearing, the estate agency admitted all the allegations
except the one relating to issuing the advertisement which stated that
a property at ABC Garden was being sold by the mortgagee. The estate
agency alleged that the mortgagee of the property at ABC Garden had
listed the property for sale. The estate agency also provided a land search
of that property which indicated that the same had been sold by the
mortgagee. However, the estate agency was unable to produce any
estate agency agreement in respect of that property.

The Disciplinary Committee did not accept the defence put forward by
the estate agency, which was eventually reprimanded and fined $17,000.

Case 5 - Failing to conduct land search

An estate agency practitioner was reprimanded and had a condition
attached to his licence for failing to conduct a land search before a
provisional tenancy agreement was entered into, and for failing to
explain to the tenant the meaning of each clause of the agreement.

A client, Mr Chan, came to know the practitioner when he went to view
the show flats at the sales office of the development. Mr Chan asked the
practitioner whether there were any flats for rent at the development.
The practitioner arranged for Mr Chan to view and inspect a property, in
which Mr Chan had expressed interest. The practitioner then drafted a
provisional tenancy agreement.

As Mr Chan did not have his cheque book with him, the practitioner
arranged for him to sign the provisional tenancy agreement the next day.
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Mr Chan turned up and signed the provisional tenancy agreement the
next day. The practitioner was not available and did not explain the terms
of the agreement to Mr Chan personally. No land search of the property
had been conducted before the provisional tenancy agreement was
entered into.

Upon enquiry from the EAA, the practitioner only produced a land search
of the property conducted 13 days after the signing of the provisional
tenancy agreement.

The Disciplinary Committee ruled that the practitioner had breached
section 13(1)(a) and 13(4) of the Practice Regulation. The committee
eventually reprimanded the practitioner, and attached a condition to his
licence, requiring him to obtain 10 CPD points within 12 months.

Case 6 — Arranging for lease transfer
prohibited by landlord

An estate agency practitioner had his licence suspended, and a condition
attached to it for arranging for a “shop transfer agreement” between his
client and a tenant of a shop, when in fact the landlord had not agreed to
such a transfer.

The client, Mr Wong, wanting to start a restaurant business, instructed
the practitioner to help him look for a suitable shop. The practitioner
arranged for Mr Wong to view a shop which at the time was a restaurant.
The restaurant operator was not the owner of the property, but was the
tenant, holding a lease for a term of three years.

The restaurant operator offered to transfer his restaurant business,
including the lease of the shop, to Mr Wong. The practitioner arranged for
the parties to enter into a “shop transfer agreement”. Mr Wong paid an
initial deposit of $50,000 to the restaurant operator.

The original lease of the shop contained a provision which prohibited any
sub-letting or lease transfer. According to Mr Wong, the practitioner did
not explain this provision to him, nor did the practitioner ascertain from
the landlord whether he had agreed to the lease transfer arrangement.
He simply relied on the restaurant operator’s words that the landlord had
so agreed.
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In fact, the landlord had not agreed to the transfer of the lease of the
shop, and the “shop transfer” transaction had to be aborted as a result. Mr
Wong lost his initial deposit because the restaurant operator refused to
return it.

The Disciplinary Committee found that the practitioner had not
explained to Mr Wong that the original lease of the shop contained
a provision against sub-letting and lease-transfer. The Disciplinary
Committee further pointed out that the EAA’s Practice Circular No. 05-
02 (CR), issued in May 2005, reminded practitioners of the complications
involved in any “shop transfer” arrangement and that the landlord’s prior
consent to any “lease transfer” arrangement must be obtained.

An estate agency practitioner acting with reasonable care should have
ascertained from the landlord whether the landlord had consented to
the transfer of the lease by the tenant before arranging for his client to
enter into the “shop transfer agreement”. The practitioner did not do so
and had hence failed to protect the interests of his client, thereby failing
to comply with paragraph 3.4.1% of the Code of Ethics.

The Disciplinary Committee ordered that the licence of the practitioner
be suspended for two months and that a condition requiring him to
obtain 10 CPD points in 12 months be attached to his licence.

Case 7 — Misrepresentation on property’s
permitted use

An estate agency practitioner had his licence suspended and a condition
attached to it for his misrepresentation to a client with regard to the
permitted use of a property.

The practitioner put up an advertisement of a property in his
shop window. The property was in a commercial building but the
advertisement stated that it was “suitable for commercial and residential
uses .

An elderly woman wanted to purchase a home for herself with
her savings. The practitioner arranged for her to view the property
and assured her that the property could be used as domestic
accommodation. He arranged for the woman to sign a provisional
agreement to purchase the property for $580,000.
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Paragraph 34.1 states, “Estate agents and salespersons, in engaging and accepting
an appointment as an agent, should protect and promote the interests of their
clients, carry out the instructions of their clients in accordance with the estate
agency agreement and act in an impartial and just manner to all parties involved
in the transaction.”
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In fact, the property was not a domestic unit. The occupation permit
restricted its permitted use to “office for non-domestic use”.

At the inquiry hearing, the practitioner admitted that he had not advised
his client that the property could not be used for domestic purposes,
although he knew it was a commercial unit. He told the Disciplinary
Committee that the property had a toilet, as well as bathing and cooking
facilities. He therefore considered it suitable for domestic use.

The Disciplinary Committee held that the practitioner had
misrepresented to his client that the property could be for domestic use,
and therefore had failed to comply with paragraph 3.3.1° of the Code of
Ethics.

The Disciplinary Committee further held that the statement in the
advertisement that the property was “suitable for commercial and
residential uses” was false and misleading. In putting up such an
advertisement, the practitioner had failed to comply with paragraph
3.7.2* of the Code of Ethics.

The Disciplinary Committee ordered that the licence of the practitioner
be suspended for six months and that a condition requiring the
practitioner to obtain 20 CPD points in 24 months be attached to his
licence.

Case 8 - Failing to check permitted use
of land

An estate agency practitioner had his licence suspended and a condition
attached to it for failing to check the permitted use of a piece of land on
which a house which his client was about to buy was built.

Ms Chan wanted to improve the living condition of her family by moving
to a village house in the New Territories. Attracted by an advertisement in
the newspaper that there were village houses for sale, she contacted the
practitioner concerned, who arranged for her to view a two-storey house
in a village in Tai Po.

331 BRATH [ ERIBFIE X S AL AIED - BA
REFNE - DA EAREE REFIRERES - e

REZFEMER ST IELRG - KBTS EHE
BFHITAMEE - |

¢ FE372BRETH : [MERIBANZ X S EE A MRS
ERBITEERR /SR EZENTS - |

Paragraph 3.3.1 states, “Estate agents and salespersons shall, in the course of
business, provide services to clients with honesty, fidelity and integrity. They
should protect their clients against fraud, misrepresentation or any unethical
practices in connection with real estate transactions.”

Paragraph 3.7.2 states, “Estate agents and salespersons should avoid any practice
which may bring discredit and/or disrepute to the estate agency trade.”
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Ms Chan found the house suitable and agreed to purchase it for $1
million. The practitioner arranged for her to sign a provisional agreement
for sale and purchase. In the provisional agreement, the property was
described by a lot number as well as the structure erected on the land.
Ms Chan paid an initial deposit of $50,000. The provisional agreement
included an annex, which stated that the purchase price included “two
containers and a house erected on the land".

In fact, the two-storey house was an unauthorised structure built on
agricultural land. The property which Ms Chan had agreed to purchase
was only a piece of agricultural land, not a village house. Ms Chan made
a complaint to the EAA about the practitioner.

At the inquiry hearing, the practitioner admitted that he had not known
that the property was on agricultural land. He said he had explained to
Ms Chan that the two-storey house on the land was only a temporary
structure and that the purchaser would not get any compensation if
the government ordered its demolition. He asserted that, despite his
explanation, Ms Chan was keen to make the purchase.

The Disciplinary Committee deemed it inherently improbable that Ms
Chan would have been willing to use her hard-earned money to buy a
temporary house. The Disciplinary Committee held that the practitioner
had not disclosed to his client the details of the property and had failed to
diligently check the permitted use of the land, thereby failing to comply
with paragraph 3.3.1° of the Code of Ethics.

The Disciplinary Committee ordered that the licence of the practitioner
be suspended for three months and that a condition requiring him to
obtain 10 CPD points within 12 months be attached to his licence.

Case 9 - Failure to disclose interest in
transaction

An estate agency practitioner had her licence suspended for six months
and a condition attached to it for her failure to disclose to her client her
interest in a transaction.

e
2L 3

See note 3
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The practitioner arranged for Mr Cheng, a vendor client, to sell an
industrial property to a purchaser company (ABC Limited), of which she
was the main shareholder, the secretary and a director, but she failed to
inform Mr Cheng of this fact.

The incident began when the practitioner approached Mr Cheng and
told him that she had an interested purchaser for his property. After
negotiation, Mr Cheng agreed to sell the property for $98,000. The
practitioner then arranged for the vendor to enter into a provisional sale
and purchase agreement with ABC Limited. The practitioner did not
disclose to the vendor her interest in ABC Limited.

Meanwhile, unknown to the vendor, the practitioner introduced the
property to a sub-purchaser. The sub-purchaser agreed to purchase the
property from ABC Limited for $110,000 and entered into a provisional
sale and purchase agreement for the purchase. In other words, ABC
Limited gained $12,000 from the sub-sale.

The practitioner used her own company to purchase and sell the
property for a profit, but she did not tell Mr Cheng about it. She had
therefore failed to comply with paragraph 3.6.2° of the Code of Ethics.

The Disciplinary Committee considered the practitioner's non-disclosure
of her interest in the transaction to be a breach of an estate agent's trust
and fiduciary duties owed to a client. The Committee decided to suspend
the agent’s licence for six months and attached a condition to the licence
requiring the agent to obtain 10 CPD points within a year.
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Paragraph 3.6.2 states, “Estate agents and salespersons shall, in the event of
possible or potential conflict of interest (such as representing both the vendor and
the purchaser), disclose to their clients that they are so acting. Any pecuniary or
other beneficial interests in relation to the property shall be disclosed fully to all
parties concerned.”
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Case 10 - Failure to disclose relationship
with purchaser

An estate agency practitioner had her licence suspended, and a
condition attached to it, for failing to disclose to the vendor her
relationship with the purchaser.

The practitioner was the sole proprietor of an estate agency firm. Mr Lau
put his property on sale through the practitioner’s firm. The practitioner
then introduced a potential purchaser to Mr Lau. After negotiation, Mr
Lau agreed to sell the property for $5.48 million.

Before signing the provisional agreement for the sale and purchase of
the property, the practitioner told Mr Lau that the purchaser would use a
company (XYZ Limited) to purchase the property.

XYZ Limited was in fact owned by the practitioner and her husband. The
two were the directors and shareholders of XYZ Limited.

Subsequently, the practitioner admitted to the Disciplinary Committee
that she had failed to disclose to Mr Lau her relationship with the
purchaser. Hence, the practitioner had failed to comply with the
requirements in paragraph 3.6.2” of the Code of Ethics.

The practitioner said she did not disclose her relationship with the
purchaser because she was worried that Mr Lau would increase the price
if he knew she was the purchaser. She said the property had been bought
for self-use, and the price they offered was in fact slightly higher than the
market price at the time.

The Disciplinary Committee found no evidence showing that the
property had been sold below the market price. Moreover, the property
was still held by XYZ Limited at the time of the inquiry hearing, which
suggested that the practitioner might not have purchased the property
for resale. Meanwhile, the practitioner had shown genuine remorse.
The Disciplinary Committee eventually ordered that the licence of the
practitioner be suspended for three months and that the practitioner be
required to obtain 20 CPD points within two years.
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See note 6



