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Case 1
Unlicensed estate agency work
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An estate agent acted as a dual agent for both the purchaser and
the vendor of a property without disclosing it to his employer. He
arranged for the parties to enter into a provisional agreement for
sale and purchase while he was still in his employment. He then
concluded the deal on the day after he had resigned from his
employer and received commissions from both the vendor and the

purchaser.

Well before his resignation, the estate agent did not renew his
licence with EAA on expiry. At the time of arranging for his clients
to enter into the provisional agreement for sale and purchase and
at the time of concluding the deal, the estate agent did not have

a valid licence.

The estate agent was subsequently convicted of the offences of (i)
without reasonable excuse acting as a salesperson for a licensed
estate agent without a licence, contrary to sections 16(1)(@) and
55(1)(b) of the Estate Agents Ordinance (EAO); and (ii) without
reasonable excuse acting as an estate agent without a licence,
contrary to sections 15(1)(b) and 55(1)(a) of the EAO. The estate

agent was fined $5,000 for each of the offences.

The matter was referred to the Disciplinary Committee for
determining whether the estate agent was a fit and proper person
to hold or continue to hold an estate agent’s licence under section
19(1)(c) of the EAO.

After considering the evidence and representations made by the
parties at the inquiry hearing, the Disciplinary Committee was of
the view that the licensing requirement was fundamental to the
regulatory regime and that the offences committed by the estate
agent were serious which impinged on his integrity. The Disciplinary
Committee has a duty to protect the public against unscrupulous
practitioners, and the Disciplinary Committee therefore revoked the

licence of the estate agent.
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The estate agent appealed against the decision of the Disciplinary
Committee, but the Appeal Tribunal upheld the decision of the

Disciplinary Committee and dismissed the appeal.

Case 2
Shouting abuse in public while performing estate
agency work

ZREFXBARTHERE TFHE
NPT EEBMA > MRLREZES
=h

EMELE—EEARENER 2=
HEEB DRI RMBMETETTEIRFA
SRR -

EREATT  ZEXETEMRFER
BISH—WALRKEANTAR - BAB
TH—M - AbEE c thEREEE
FEEH  RRESEXELHR -
EHENFEY BAEREREREARE
W WL EERMEER Z - SHE
BLEXEH -

THESR  EXBFRREERRE
%°“”EZ&WWTMF%%&L
KRERFRES] R BFARAS
IR

I

EEAT - X EFRBHERARM
EHEHEEERFEESH  £X8A
MEFARIRREHREHROA  mEXE
BZRI-ERFHN  UERGEES
*ER  BEXBFNMAREMIEA
BEREXRBZCAEERBAEMEMA
HE -

The Disciplinary Committee suspended the licences of three
salespersons for shouting abuse in public while performing estate

agency work.

The incident occurred at a first-sale site where the three
salespersons had been deployed by their respective employers to

perform first-sale promotion work.

On the mid-afternoon on the day of the incident, when
salesperson A was approaching the passengers inside a private
car entering the car park, someone kicked the salesperson who
then fell. He saw salesperson B behind him and believed that it
was salesperson B who kicked him. A heated verbal exchange
with abusive and foul language ensued during which salesperson

B, joined by salesperson C, allegedly assaulted salesperson A.

The police were called, and salesperson A was taken to the
hospital for a medical examination. Salespersons B and C were
charged with the offence of “assault occasioning actual bodily

harm” but they were both acquitted after trial.

At the trial, salesperson A admitted to the Magistrate’s Court
that he had used abusive language during the confrontation. The
statement of salesperson C recorded a heated verbal argument.
Salesperson B kept silent throughout, and he denied that he had
assaulted salesperson A. Both salespersons A and C and other
witnesses pointed out that salesperson B had taken part in the

heated verbal confrontation using foul language.
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Having considered all the evidence, the Disciplinary Committee
arrived at the decision that, although there was conflicting evidence
as to who provoked the heated verbal exchange, there was ample
evidence that an exchange of verbal abuse did take place among
the three salespersons. Particularly as there was widespread
coverage of the incident in the media, the Disciplinary Committee
took a serious view of the case, saying that the misconduct of the
three salespersons had brought discredit and irreparable damage to
the estate agency trade. The Disciplinary Committee suspended the

licences of all three salespersons for two to three months.

Salesperson A maintained that he was the victim in the incident
as he was provoked and sustained injuries during the attack on
him. He, therefore, appealed to the Appeal Tribunal. After hearing
submissions from salesperson A and from EAA, the Appeal Tribunal
upheld the decision of the Disciplinary Committee to suspend
the licence of salesperson A for two months and dismissed the

appeal.

Case 3
Failure to give proper advice to a client where the
vendor’s ability to discharge the mortgage is in doubt
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An estate agent had her licence suspended by the Disciplinary
Committee for failing to suggest to her purchaser client to
negotiate with the vendor for stakeholding deposits at a solicitors’
firm and where there was no stakeholding of deposit, to explain to
her purchaser client the risks of not stakeholding the deposits in a
case where the property to be acquired might be a negative equity
property or where the vendor’s ability to discharge the existing

mortgage was in doubt.

The estate agent, acting as a dual agent for both the vendor and
the purchaser, put through a sale and purchase agreement for a
residential property without conducting a land search. According
to the land search record of the property obtained by EAA,

the property was subject to three “all monies” legal charges.
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The total amount of money owed by the vendor to the mortgagee
was not known. However, there was evidence showing that the
estate agent knew that the property was sold by the vendor at the

request of the vendor’s mortgagee.

The estate agent arranged for the purchaser to pay both the
initial deposit and the further deposit to the vendor directly. On
completion, the vendor did not show up. Eventually, the transaction
fell through and the purchaser could not recover the deposits from

the vendor.

Under Practice Regulation section 13(4), as the agent acting for
the vendor, the estate agent should have carried out a land search
in respect of the property and supplied the same to the purchaser
immediately before the signing of the agreement of sale and

purchase.

Practice Circular No.01-10 issued by EAA states that practitioners
should suggest to a prospective purchaser to negotiate with the vendor
for stakeholding the deposits at a solicitors’ firm and advise him of the
risks of not stakeholding the deposits where the property concerned
may become a property with negative equity or where the vendor’s

ability to discharge the existing mortgage is in doubt.

Having considered the evidence and the representations made by
the estate agent at the inquiry hearing, the Disciplinary Committee
found that the estate agent had breached Practice Regulation
section 13(4). The Disciplinary Committee also found that the estate
agent had failed to protect the interests of her client (contrary
to paragraph 3.4.1 of the Code of Ethics and not following the
guidelines set out in Practice Circular No.01-10). In view of the fact
that the breach committed by the estate agent would bring serious
consequence and had brought loss to her purchaser client, the
Disciplinary Committee ordered that the licence of the estate

agent be suspended for one month.
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Case 4
Assaulting another practitioner while performing
estate agency work
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An estate agent was convicted at Magistrate’s Court for the
offence of “assault occasioning actual bodily harm” and was
fined $8,000 under section 39 of the Offences Against the Person
Ordinance, Cap 212.

The victim in the incident was an agent of another estate
agent company. The incident took place when the above estate
agent and the victim were distributing second-hand property
promotional leaflets in a passageway of a commercial complex to
a light rail train station. The above estate agent allegedly punched
the victim in the face with both fists. At the trial, the above estate
agent in his defence stated that he had body contact with the
victim and his colleagues due to busy pedestrian traffic flow at
the location. He was also hurt in the incident and he merely acted

out of natural response.

The Disciplinary Committee, having carefully reviewed all the
evidence, found that fighting in public and causing injury to
another practitioner in the course of performing estate agency
work was a serious misconduct and would bring irreparable
damage to the reputation of the estate agency trade. The
Disciplinary Committee ordered that the licence of the above

estate agent be suspended for six months.
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Case 5
Failure to exercise due care and due diligence in
handling first sale of residential property
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An estate agent acted for the purchasers in the purchase of a first-
sale residential property. There were two mortgage plans available

for purchasers of the residential property.

Paragraph 3.5.1 of the Code of Ethics stipulates that estate agents
and salespersons shall, in fulfilling their duties, exercise due care

and due diligence.

Practice Circular No.02-11 sets out guidelines that practitioners
should inform buyers of the details of any incentive scheme they
may have and state clearly whether the incentives are offered by
the developer or the agency company. A great variety of property
financing schemes exist and should preferably be explained to buyers

in detail by representatives of the bank or developer concerned.

When the estate agent arranged for the purchasers to enter into
a Confirmation of Instructions for the purchase of the first-sale
residential property, the purchasers had enquired with the estate
agent whether there was any discount in the purchase price.
The estate agent failed to clarify the enquiry and the purchasers
therefore elected a payment method involving a 70% bank
mortgage together with a 25% second mortgage provided by
the developer. After signing the Confirmation of Instructions, the
purchasers then learnt about another payment incentive method
involving a 90% bank mortgage for which the developer would

provide a 4% discount of the purchaser price as an incentive.

At the inquiry hearing, the estate agent admitted that he had failed
to check all the incentive schemes available. In view of the fact
that the estate agent had failed to conduct proper enquiry and to
inform the purchasers of the above 4% discount payment method,
the purchasers had been deprived of the opportunity to elect
such payment method. The Disciplinary Committee suspended his

licence for two months.
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Case 6
Concealing that an estate agent is a landlord
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Two estate agents arranged for a client to rent a shop and were paid a
commission for their services as agents without disclosing to their

client that they were also the registered owners of the shop.

One estate agent (“estate agent A”) was the sole proprietor of an
estate agency firm and the other (“estate agent B”) worked for the

estate agency firm. They were the registered owners of a shop.

Estate agent A arranged, in her capacity as the estate agent, for the
client to view the property. On the same day, estate agent A arranged
for the client to view the property again. When the client decided
to rent the property, estate agent A and estate agent B arranged
for the client to sign a formal tenancy agreement without providing
her with a copy of the land search. They did not disclose that they
were the landlords and arranged for a third party to sign the formal
tenancy agreement in the name of the third party as landlord. The

client paid the estate agency firm a $2,000 commission.

After a few days, the client discovered that the drainage facility
of the property could not meet her needs and requested the
two estate agents to arrange for her to meet with the landlord
to discuss the problem. Under such circumstances, the two estate

agents disclosed that they were the landlords.

Having considered that the non-disclosure of the estate agents’
interests in the property to their client was of a serious breach
amounting to a breach of the estate agent’s fiduciary duties owed
to a client, the Disciplinary Committee was of the view that such
a breach had to be taken seriously. After taking into consideration
other mitigating factors (both the estate agents showed remorse
and admitted their wrongful act with frankness and candidness),
the Disciplinary Committee ordered that the two estate agents’

licences be suspended for two months.
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Case 7
Failure to inform a client of building orders
registered against the property purchased
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An estate agent had his licence suspended by the Disciplinary
Committee for failing to conduct and supply a copy of the land
search of a property to the purchaser before arranging for parties
to enter into a provisional agreement for sale and purchase and to
inform the purchaser that there were two subsisting building orders

registered against the property.

The estate agent introduced to the purchaser the vendor’s property
and successfully arranged for both parties to enter into a provisional
agreement for sale and purchase on a date after the first viewing.
The estate agent did not provide a land search to the purchaser
before signing the provisional agreement for sale and purchase
but only asked the purchaser to collect the same on the day after.
The estate agent explained that at the time of the signing of the
provisional agreement for sale and purchase, it was too late to

conduct a land search.

At the inquiry hearing before the Disciplinary Committee, the estate
agent admitted that he did not conduct any land search before
arranging for the parties to sign the provisional agreement for sale
and purchase and he did not know that there were two building
orders registered against the property. The failure to conduct a land
search before the signing of the provisional agreement for sale and

purchase was a breach of section 13(4) of the Practice Regulation.

The Disciplinary Committee was of the view that since the letter
of compliance in respect of the two building orders had yet to be
issued on the date of the signing of the provisional agreement
for sale and purchase, there was a chance that the building
orders might incur financial liability or even render the title to the
property defective. If the estate agent had obtained a copy of
the land search from the Land Registry for the purchaser before

entering into the provisional agreement for sale and purchase
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with the vendor, the estate agent would have been able to advise
the purchaser on all the risks involved so that the purchaser could
take appropriate steps, including seeking legal advice, to safeguard
her interests. The estate agent had failed to protect his purchaser

client’s interest.

The Disciplinary Committee, having considered that the purchaser
did not suffer any actual loss in the transaction and had completed
the purchase as well as other mitigating factors submitted by the
estate agent, decided that the estate agent’s licence be suspended
for 14 days and the estate agent shall obtain 10 points under the
Continuing Professional Development Scheme of EAA within one

year by attending training courses.

Case 8

Undertaking to complete take-over of a lease
beyond the competence and knowledge of the
estate agent
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An estate agent arranged for her client to enter into a lease take-
over agreement with the existing tenant of a shop. However, the
agreement had no binding effect on the landlord and did not
delineate the rights and liabilities of the parties in the event of the

take-over falling through.

The estate agent was the dual agent in the transaction and her
client was the replacement tenant who wanted to take-over the
lease of the shop. Through the arrangement of the estate agent,
the replacement tenant client entered into a “Provisional Tenancy
Agreement” with the existing tenant which was supposed to serve
the dual purpose of taking over the tenancy and the business. Also,
the estate agent failed to provide a copy of the tenancy agreement
signed between the existing tenant and the landlord of the shop
for the replacement tenant client's perusal prior to his signing of

the “Provisional Tenancy Agreement”.
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The replacement tenant client paid $5,000 as initial deposit and
part payment of the agreed premium of $20,000. Only after signing
the “Provisional Tenancy Agreement” did the replacement tenant
approach the landlord, who turned down the replacement tenant's
request to amend a term in the original tenancy agreement. The
replacement tenant had to abort the deal. In the absence of any
stakeholding arrangement or adequate provision in the “Provisional
Tenancy Agreement” to protect the interests of the replacement
tenant, the existing tenant refused to refund the $5,000 deposit to

the replacement tenant.

The Disciplinary Committee held an inquiry hearing to consider
the case. Having heard the testimonies of the estate agent and
other witnesses, the Disciplinary Committee found that the estate
agent was too anxious to conclude the deal, and the transaction
regarding the transfer of business and tenancy was beyond the
knowledge and competence of the estate agent. The “Provisional
Tenancy Agreement” was not a proper document for transfer of
business. The estate agent should have advised his client to seek
legal advice. Additionally, the estate agent should have advised the
replacement tenant on the risks involved in case he failed to reach
an agreement with the landlord on the transfer or on any other
matters relating to the tenancy. The Disciplinary Committee ordered
that the licence of the estate agent be suspended for one month
and the estate agent shall obtain 10 points under the Continuing

Professional Development Scheme of EAA within one year.
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