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The user of properties

In Hong Kong, many buildings are generally termed “commercial and

residential”.  However, the user restriction of each unit within a building is

clearly defined in either the Occupation Permit or the Deed of Mutual Covenant,

and to breach such restrictions may engender grave results.  It is also a basic

responsibility of the estate agent to find out the user restriction on the property

for which he is agent, and to advise the client as appropriate.  In this case, an

estate agent was chastised for failing to do so.

A tenant was looking for a unit in Mongkok where he would set up his office.

The estate agent that he engaged showed him a unit which was being used by

the landlord as an office.  The tenant also observed that the other units on the

same floor were all being used as offices.  Since all the other terms were

agreeable the tenant signed the tenancy agreement in which the property was

designated “commercial and residential”.

The landlord soon found out that the unit was for residential use only and

informed the tenant accordingly.  Having taken legal opinion the tenant decided

to cancel the tenancy agreement.  However, owing to the estate agent’s failure

to provide accurate and comprehensive information about the property, the

tenant was put to great inconvenience as well as waste of time and money,

and a complaint was accordingly lodged with the EAA.

The Disciplinary Committee, having carefully reviewed all evidence, held that

the estate agent had failed to explain the user restriction of the property to the

tenant and a letter of warning was served on the agent as a result.
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Section 36(2) of the Estate Agents Ordinance

Without affecting the generality of subsection (1), information prescribed

for the purposes of subsection (1)(a) in relation to any property situated in

Hong Kong, being property in relation to which a particular licensed estate

agent has entered into an estate agency agreement, or in relation to any

property which is of a prescribed class or description of such properties,

may include the following —

(a) particulars of current ownership and subsisting encumbrances in respect

of the relevant property, as recorded in records or other documents which

are of a class or description prescribed for the purposes of this paragraph;

(b) the total or entire area, calculated and expressed in a manner prescribed

for the purposes of this paragraph, which the relevant property comprises;

(c) where applicable, the year or period in which construction of the relevant

property was completed, as recorded in an occupation permit or in a document

which is of a class or description prescribed for the purposes of this paragraph;

(d) any restrictions on the user of the relevant property which are imposed

by any document which is of a class or description prescribed for the

purposes of this paragraph;

(e) the unexpired term of the relevant Government or other lease together

with a statement as to wheather there is any right of renewal of such

Government or other lease;

(f) if a lease of the relevant property is to be granted, the term of the

proposed lease; and

(g) a statement, made by the vendor in a manner prescribed for the purposes

of this paragraph, containing —

(i) any information so prescribed and within the vendor’s knowledge,

being information of a kind so prescribed and relating to structural

additions to or alterations of a building or other structure, whether

already carried out or not; and

(ii)any information so prescribed and within the vendor’s knowledge,

being information relating to the following repairs or improvements—

(A)repairs or improvements which are required or proposed as regards

the relevant premises and, in case such premises form part of a building,

as regards any other part of that building, or as regards any part of

the site on which such premises are situated; and

(B)repairs or improvements for the cost of which a purchaser of such

premises will be wholly or partly liable.
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Fighting in public damages the reputation of the trade

The licences for four estate agents were suspended by the Disciplinary

Committee for fighting in public.  Another agent in a managerial capacity was

warned for ineffective supervision.

To promote a first sale site on Prince Edward Road, Kowloon, groups of estate

agents had gathered at the entrance to the development site to show motorists

driving by posters and placards about the property.  When cars approached

the entrance some of the agents would dash into the driveway in a scramble

for customers.

One afternoon agents from two estate agency companies crowded around a

vehicle that was slowly driving towards the entrance to the site.  The driver,

probably upset by the scene, did not stop but drove away.  There being a loss

of potential customer, agents from the two companies began to exchange

harsh words and the atmosphere became very tense. A little later that afternoon

another vehicle approached the site and again the driver was scared away by the

multitude of enterprising agents at the entrance.  At this time there was some

pushing among the agents and fighting ensued.  The Police then came to the

scene and arrested five who were later prosecuted for fighting in a public place.

Each of them was bound over by the court to keep the peace for 36 months in the

sum of $3,000 and ordered to pay costs of $1,000.

The five appeared before the Disciplinary Committee in an inquiry hearing.

The Committee observed that four of them had actually been involved in the

fighting.  This was caused by verbal altercations between two of them in the

first place.  Another two agents then joined in the fray.  The Committee,

recognising the effect of fighting in a public place on the image of the trade as

a whole, ruled that the four agents should be subject to suspension ranging

from two weeks to four months, depending on their respective degrees of

involvement in the brawl.  While there was no evidence that the fifth estate

agent had taken part in the fight, he was a manager and in that capacity had

failed to prevent conflicts after relationships between the two teams were

strained by the first incident.  For his failure to manage effectively the Committee

decided to send him a letter of warning.
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Paragraph 3.7.2 of the Code of Ethics
Estate agents and salespersons should avoid any practice which may bring discredit and/or disrepute to the

estate agency trade.
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Gross negligence of estate agent resulted in client’s
heavy loss

An estate agency company was appointed as the sole agent for the sale of all

the units, including shop spaces, in a commercial and residential block in

Kowloon.  At the time a Chinese herbalist was contemplating expansion of his

practice for which more space was required.  The herbalist sought assistance

from this estate agency company, and inspected two adjoining shop units on

the ground floor of the building in question accompanied by a salesperson

representing the company.  After some negotiation with the vendor the herbalist

decided to purchase the two adjoining shop units.  A provisional agreement

for sale and purchase was signed and a deposit was paid.

The salesperson had provided the herbalist with no property information or

land search results prior to the signing of the provisional agreement, nor had

he indicated the capacity in which the vendor was selling the units.  It was only

when the formal agreement for sale and purchase was due to be signed that

the herbalist’s solicitor found out that the vendor was only a confirmor and

there was no documentary evidence to confirm the transaction between this

confirmor and the actual owner of the property.  Eventually the confirmor

could not complete the deal.  The entire building, including the two shop

units, was sold by the mortgagee bank to a third party.  The herbalist was

successful in a civil action that would entitle him to the refund of his deposit

money, but the confirmor was a limited company without assets and the result

was that he could not get the hundreds of thousands of dollars back at all.

Having examined all related facts and evidence the Disciplinary Committee

found the estate agency company and the salesperson both negligent in dealing

with the transaction.  While handling the sale of an entire building in which

there were residential and commercial units, they were not even able to secure

documentary evidence that could confirm the vendor’s title to the property.

The vendor in this case was a confirmor which had only recently reached an

agreement with the registered owner of the building.  The agents were ignorant

of the terms of the agreement and did not bother to find out.  They relied only

on a letter issued by the confirmor’s solicitors to the confirmor in which the

head agreement between the registered owner and the confirmor was referred

to, but to which the terms of the head agreement had not been annexed.
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The Disciplinary Committee held that both the estate agency company and

the salesperson had the responsibility to protect the interest of their client,

especially in the case of a confirmor sale.  Under the circumstances, the agents

should have endeavoured to obtain a copy of the head agreement between

the registered owner and the confirmor and to scrutinise terms of transaction

such as the sale price and the date of completion.  In case of doubt the agents

should have recommended to the purchaser that the deposits stakeheld by

solicitors.  For the negligence of their duties the estate agency company was

penalised with conditions restricting its practice and the salesperson, suspension

of licence for four months.
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Paragraph 3.4.1 of the Code of Ethics
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Inadequate professional standard and sloppiness in
tenancy matters

A licensee ran her estate agency practice independently.  She was familiar

with the owners of some shop units and much of her business was derived

from procuring tenants for these shop units.  However, this practitioner did

not have sufficient professional knowledge and less regard for professional

ethics, which resulted in disciplinary actions against her when she mishandled

tenancy matters for her clients.

The incident in question started with a prospective tenant looking for a shop

unit for retail business in the short term.  Through the agency of this licensee

she decided to rent a shop unit in Mongkok on a short-term basis and,

throughout the negotiation of prices, the landlord was fully represented by

the licensee and the tenant had no contact with the landlord.  When everything

was agreed upon the licensee arranged for a tenancy agreement drafted by

herself to be signed by the tenant.  Rent and commission were duly paid.

Shortly after the tenancy had commenced the tenant found that the shop unit

was not what she had expected and intended to terminate the tenancy

agreement.  She approached the licensee many times for the purpose of

contacting the landlord but without success.  She then demanded a copy of

the tenancy agreement and once again the licensee procrastinated with many

excuses.  Eventually the tenant discovered that the licensee simply had never

submitted the tenancy agreement to the landlord for execution, and other

required procedures such as stamping of course had not been followed.  The

tenant then brought the case to the attention of the EAA.

The Disciplinary Committee held an inquiry hearing and, having heard the

testimony from both sides, held that the licensee had committed grave mistakes

as an estate agent in the course of the tenancy in question.  She was found to

have failed in discharging her basic duties as an agent and it was also apparent

to the Committee that she had no understanding of her professional

responsibility.  As a result she had her licence suspended for two months and

requirements for further training were also imposed upon her.
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Paragraph 3.3.1 of the Code of Ethics
Estate agents and salespersons shall, in the course of business, provide services to clients with honesty, fidelity

and integrity. They should protect their clients against fraud, misrepresentation or any unethical practices in

connection with real estate transactions.
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In breach of trust, an agent failed to disclose her
relationship with the purchaser

It is the primary duty of an estate agent to put his client’s interest in the first place

and to prevent any conflict between his own interests and those of the client

from happening.  Here we have a case in which an estate agent did not disclose

to the vendor of a property that the purchaser was her husband and, for that

breach of trust, the agent’s licence was suspended by the Disciplinary Committee.

The estate agent in question ran her shop as a sole proprietor, without the

assistance of employees.  There was an old lady in her neighbourhood who

engaged her as the listing agent for a property.  She was able to find a potential

purchaser for the property, and negotiation went on smoothly and it was agreed

that the flat would be sold for around $490,000.  When the provisional agreement

for sale and purchase was about to be signed, the agent informed the vendor

that the purchaser was unable to show up to sign the document and had sent a

representative to sign and to deliver deposit on his behalf.  The old lady, after the

document had been signed, noticed that the purchaser named on the provisional

agreement was not the one who negotiated the price with her.  She asked

around and found out that the purchaser was none other than the agent’s

husband.  The old lady felt cheated, decided to cancel the deal, and then sold

the flat a few days later through another agent at a price of $530,000.

The agent was summoned to an inquiry hearing, at which she admitted that

the original prospective purchaser suddenly decided not to buy the flat and

that, since she and her husband were looking for a flat at the time and found

the flat reasonably priced, she caused someone to sign the provisional

agreement on behalf of her husband.  She emphasized that there was no

reason why she should cheat the old lady and that the price to be paid was

market price.  Since there was no undue advantage to be gained, she thought

that it was not necessary to inform the old lady of the identity of the purchaser.

The Disciplinary Committee held that it was one of the most basic and important

responsibilities of the estate agent not to be involved in conflict of interests,

whether potential or actual.  The Committee also indicated that grave penalties

would be handed down if there was proof that the agent had failed to disclose

the identity of the purchaser in order to gain advantage.  In the present case, the

Committee observed that the agent might indeed have the need to purchase a

property and believed that the price offered was market rate.  However, while

the vendor had not suffered, it was beyond any doubt that the agent had

committed a  breach of trust.  As a result the Disciplinary Committee handed

down suspension of two weeks, a stern warning, and a requirement for the

agent to seek appropriate professional training to improve on her understanding

of the importance of the duty of trust that she owed to her clients.
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Paragraph 3.6.1 of the Code of Ethics
Estate agents and salespersons should

avoid accepting an appointment

involving a property in which they have

a beneficial interest.
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Business as usual while under suspension

An estate agent had his licence suspended for one month for a second time by

the Disciplinary Committee as the result of his continuing to carry out estate

agency business during a period of suspension.

In an earlier hearing, the estate agent was found to be equally culpable, being

a director, as an estate agency company which had breached a provision of

the Estate Agents Ordinance and his licence was suspended for one month.

By the time he was to serve out the suspension, the estate agent was already

operating his business as a sole proprietor.  The suspension of his licence meant

in such circumstances that his shop also had to cease operation during the

period of suspension.  His shop had to refrain from holding itself out to be

carrying on estate agency business as well.

However, when staff members of the EAA inspected this estate agent’s shop

premises during the period of suspension, the doors were found to be wide

open and the lights on, and property advertisements were on display at the

shop front.  The agent himself was found sitting before a computer inside.  It

was obvious that the owner of the shop was holding out to the public as being

ready to undertake estate agency activities while his licence was still under

suspension.  The matter was then referred to the Police which took action

accordingly.  The estate agent pleaded guilty to a charge of practising estate

agency without a valid licence in court and was fined $2,000.

Again this estate agent was summoned by the Disciplinary Committee to an

inquiry hearing, at which he explained that his shop had a shared doorway

with its neighbour and that the electricity supply was shared too.  This, he

claimed, had made it impossible for him to appear not to be in business during

suspension, although he was, at the time of the visit of EAA personnel, only

minding his personal matters and not pursuing estate agency work.  The

Disciplinary Committee, however, was of the opinion that the estate agent

was duty-bound to ensure that the public would not be misled and should

have indicated that his shop was not in business through various means,

including the posting of a notice.  The Committee agreed to give him a

second chance and, for this contravention, ordered that his licence be

suspended for another month, adding that grave penalties would be

imposed upon him if he was found to commit the same breach again.
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Section 15 of the Estate Agents Ordinance

(1) Subject to this Ordinance, an individual shall not, either by himself or as

a member of a partnership:

(a) exercise or carry on or advertise, notify or state that he exercises or carries

on, or is willing to exercise or carry on, the business of doing estate

agency work as an estate agent; or

(b) act as an estate agent; or

(c) in any way hold himself out to the public as being ready to undertake,

whether or not for payment or other remuneration (whether monetary

or otherwise), estate agency work as an estate agent,

unless he is a licensed estate agent.

(2) Subject to this Ordinance, a company shall not:

(a) exercise or carry on or advertise, notify or state that it exercises or carries

on, or is willing to exercise or carry on, the business of doing estate

agency work as an estate agent; or

(b) act as an estate agent; or

(c) in any way hold itself out to the public as being ready to undertake,

whether or not for payment or other remuneration

(whether monetary or otherwise), estate agency work as an estate agent,

unless it is a licensed estate agent.
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Failure to honour promise of cash incentives

A purchaser lodged a complaint with the EAA against an estate agent for

failing to honour a promise for cash incentives.  He also succeeded in his case

against the estate agency company in the Small Claims Tribunal.

The purchaser was looking for a flat for his daughter and, in his search for the

right property, had visited a good number of first sale sites in Kowloon and

also got to know some estate agents.  Salesperson A suggested to him that if

he would buy a flat in a certain new development, then he would be entitled

to a cash incentive at 2% of the purchase price.  When the purchaser told

Salesperson B, from another company, about this privilege, Salesperson B

promised that his company would offer the same privilege.  The purchaser

considered his options and made up his mind on a unit in that development,

and was then informed by Salesperson A that the incentive of 2% could be

augmented with another $5,000 in cash if the purchase was made through his

company.  The purchaser then put these terms to Salesperson B, who promptly

told him that his company would offer the same.

The purchaser, seeing that the cash incentives from both companies were the

same, finally decided to make the purchase through Salesperson B.  At the

time the documents were signed the purchaser demanded that the offer of

incentive be confirmed in writing, but Salesperson B told him that it would

take time for such a letter to be issued by his company and urged him to sign

the documents confirming his purchase.

When the paper work was done the purchaser again asked for written

confirmation of the cash incentive, but Salesperson B procrastinated.  He then

put the question to the company that B represented.  Such efforts proved to

be futile as the company eventually told him that since the promise of incentives

was not in writing, no such privilege would be offered.  The purchaser was

angered and sued the company at the Small Claims Tribunal.  He won the case

and the company made good the promised offer in full.

The purchaser also lodged a complaint against Salesperson B with the EAA.

The Disciplinary Committee conducted an inquiry hearing to consider the case

and found the complainant’s testimony reliable.  The Committee found that

the complainant would not have made the purchase through Salesperson B

had there been no promise of incentives.  However, consideration was also

given to Salesperson B’s relative inexperience in the trade and that he might

have been over-zealous in closing a deal.  His licence was suspended for two

months for what he had done.
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Paragraph 3.3.1 of the Code of Ethics
Estate agents and salespersons shall, in the course of business, provide services to clients with honesty, fidelity

and integrity. They should protect their clients against fraud, misrepresentation or any unethical practices in

connection with real estate transactions.
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Proper authorisation matters

The occupant of a property does not necessarily have the right to put the

property on sale.  This is a very important point for someone purchasing the

property, as well as for the estate agent handling the sale.  There was a case in

which an estate agent was penalised by the EAA for not performing properly

in this respect.

There was a property where the registered owners were a father and her

daughter, but the occupant was the man’s divorced wife.  The woman, claiming

that she had the owners’ authorisation, put the property on sale through an

estate agent.  The estate agent did feel that there was something untoward in

the matter and so advised the prospective purchaser to have the deposit

stakeheld by solicitors.  This proved to be agreeable to both parties which then

proceeded to the provisional agreement for sale and purchase.  However, it

eventually so transpired that the father and daughter, being the registered

owners of the property, refused to sell the property and denied having

authorised the woman to put it on sale.  It was fortunate that the deposit was

stakeheld with solicitors and the prospective purchaser was able to retrieve it

upon cancellation of the sale.

The Disciplinary Committee, having reviewed all evidence, was of the opinion

that the estate agent concerned had been negligent of his duty to protect the

purchaser’s interests when he asked the latter to sign the provisional agreement

while knowing that the vendor was not properly authorised.  Furthermore, the

agent also failed to explain to the purchaser the risk involved in a transaction

where the vendor was not properly authorised.   The Committee however was

also mindful of the fact that the purchaser had not suffered any monetary loss

in the process and agreed to deal with the estate agent by serving a letter of

warning on him.
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Paragraph 3.4.1 of the Code of Ethics
Estate agents and salespersons, in engaging and accepting an appointment as an agent, should protect and

promote the interests of their clients, carry out the instructions of their clients in accordance with the estate

agency agreement and act in an impartial and just manner to all parties involved in the transaction.
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Agents must truthfully convey offers in price negotiations

An estate agent who serves both sides of a transaction is required to handle

the negotiation of property prices in a fair and transparent manner.  The Practice

Regulation clearly stipulates that the agent should truthfully indicate the price

as instructed by either party to the other party and that failure to do so will

attract disciplinary actions.

A vendor listed his property through an estate agent and the asking price was

$1.6 million.  At the same time the agent also represented a prospective

purchaser who was interested in the property.  The prospective purchaser asked

the agent to inform the vendor that he would like to offer $1.55 million,

although he would accept a price of $1.6 million if the vendor would insist.

The agent then reported the offer of $1.55 million to the vendor.  The vendor

found it unacceptable but since he had an urgent need to sell the property, he

told the agent that his commission would be cut by half if the deal were to be

made at $1.55 million.  The agent did not convey this to the prospective

purchaser for fear that his commission might be jeopardised.  At the same

time he told the vendor that the prospective purchaser would be willing to go

up to $1.6 million.

When the two parties were finally aware of what had happened, the agent

explained that he did not want his commission to be cut and therefore did not

convey the vendor’s acceptance of $1.55 million on condition that commission

payable would be halved.  He finally brought the deal to a close as the purchaser

indicated willingness to accept $1.6 million.  The Disciplinary Committee, when

examining the details of the case, noted that what the estate agent had done

was in breach of section 11 (e) of the Practice Regulation.  It held that the

agent should have been frank and honest about the prices.  Commission

arrangement could have been openly negotiated with the parties concerned

and the agent should not have done anything to prevent the prospective

purchaser from purchasing the property at the best price.  As a result, a letter

of warning was issued to the estate agent by the Disciplinary Committee.
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Section 11(e) of the Estate Agents Practice (General Duties and Hong Kong Residential Properties)
Regulation
A licensee shall present an offer to a client for acceptance as soon as is practicable after receiving it.
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It is important to ascertain the names of the parties to a
transaction

An estate agent was reprimanded by the Disciplinary Committee for failing

to ascertain the correct name of the vendor to a property transaction.

In this case, the estate agent was entrusted by a developer named ABC

Limited to promote units in a development of small houses in the New

Territories.  Some of these units were already sold to individual owners by

the developer, but these individual owners in turn authorised the

developer, namely, ABC Limited, to sell their units.  There was a prospective

purchaser who had become interested in one such unit and the estate

agent arranged for a provisional agreement for sale and purchase to be

signed between the purchaser and ABC Limited as vendor.  The solicitors

of the purchaser, however, pointed out that it was one of the individual

owners, and not ABC Limited, that should be the vendor.  With such

confusion in the identity of the vendor the purchaser decided to pull out

from the transaction and, while he was able to retrieve the deposit, he

still had to pay fees to the lawyers.

Upon investigation the EAA found out that ABC Limited had misled the estate

agent into believing that the company had indeed obtained proper authorisation

from all the individual owners to sell the units.  However, the agent did not

insist on documentary evidence which ABC Limited was unable to produce,

claiming that this was kept at the solicitors’ office.  In point of fact, for that

particular unit in question, ABC Limited had not been authorised by its owner

to sell it on his behalf at all.

The Disciplinary Committee, having considered all evidence, held that the

estate agent had failed to take proper steps to verify the identity of the

owner of the property for preparing the provisional agreement for sale

and purchase, in contravention of section 13(3) of the Practice Requlation.

As a result, the agent received the Committee’s reprimand.
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Section 13(3) of the Estate Agents Practice (General Duties and Hong Kong Residential Properties)
Regulation
A licensee shall, for the purpose of avoiding the fraudulent misrepresentation of identity in an agreement for

sale and purchase or a lease of a residential property, take all practicable steps to ensure that the name of the

vendor is correct (which steps may include, if the vendor is an individual, collecting a copy of the vendor’s

identity card within the meaning of the Registration of Persons Ordinance (Cap 177) or other identification

document).


