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Written consent of both purchaser and vendor
needed before changing the terms of a PASP
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Aprovisional agreement for sale and purchase
(PASP) is a legally binding document. If either
the purchaser or the vendor would like to amend
the terms of a PASP, practitioners should seek the
written consent of the other party or arrange for
them to initial the amendment.

In this inquiry hearing case, a practitioner acted
for both the purchaser and the vendor. He first
arranged for the purchaser to sign a PASP, which
contained the provision that should the buyer fail
to complete the transaction, the deposit shall be
forfeited to the vendor but the vendor shall not sue
the buyer for any liabilities or damages. However,
when the practitioner later discussed the PASP with
the vendor, the practitioner, at the request of the
vendor, changed the PASP to a “must buy, must
sell” agreement and passed the buyer’s $300,000
cheque to the vendor. On the other hand, the
purchaser changed his mind and stopped payment
of the cheque. This led to litigation between the two
parties.

The addition of such a term to the PASP was a
significant change, as the liabilities of both the
purchaser and vendor had totally changed. The
practitioner did not obtain the buyer’s written
consent or arrange for him to initial the amendment
before passing the deposit to the vendor. He did
not exercise due care and diligence, and thereby
failed to comply with paragraph 3.5.1 of the Code
of Ethics.

The EAA Disciplinary Committee suspended the
practitioner’s licence for 14 days and attached a
condition to his licence.
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Comments from representatives of trade associations
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Mr Lawrance Wong
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of Hong Kong Real
Estate Agents
Mr Denys Kwan

RENBREHES—IAHN  REBE
ERE T R R R E PRI -
FEEIG - B BRERIRE
BRIEE SRR - WEESEHBAMNEE T URE -
st - BRI G ARBR] BPIIEN - RIEBERES MRS
BT RETNTR - BBBEA T AR

HEREDH  ERPIREBRERFESEORERIN
BX - ERITEXR0ETT  REEYIBRENSHINEE
N BEBRR - ORGETZERTY - LHEE (L
HERBE=ZBFENERT)  ILUBROERER  —
ERZRFERFRBMUETHEX -

/: -
Al
Qiﬁﬁiﬁ(
l T Integrity in
Focus

BREEMERMES

President of the Hong

President of the Hong Kong Chamber of
Professional Property Consultants Mr Lawrance
Wong commented that the EAO specifies the rules
and regulations which practitioners should observe
when handling property transactions. Practitioners
should comply with these rules and the Code of
Ethics to protect the interests of both the purchaser
and the vendor. The practitioner in this case should
have sought the written consent of the client prior
to amending the terms of the PASP.

resident of the Society of Hong Kong Real Estate

Agents Mr Denys Kwan said under common law,
agents have the responsibility to protect their clients’
interests. Estate agents should therefore exercise due
care when arranging for clients to enter into a PASP,
particularly when dealing with important terms. Agents
should ascertain whether both parties agree to the terms
and obtain their written consent to the agreement. In the
case of dual agency, agents should exercise due care in
protecting the interests of both. If either party wishes to
add terms which are disadvantageous to the other, agents
should act in an impartial manner and advise both parties
of the pros and cons of such amendments. The terms and
conditions of a PASP should clearly reflect the intent of
both and the agreement should be signed only after both
parties understand and agree to the terms. If agents come
across situations which are not mentioned in the PASP,
they should explain such matters clearly to both parties,
understand their needs and resolve the matters through
negotiation.

Mr Kwan also pointed out that the practitioner mentioned
in the above case was negligent in not asking for the
buyer’s written consent to the amendment to the PASP
before passing the deposit to the vendor, thus failing
to exercise due care and due diligence. As verbal
agreements may lead to disputes and are hard to prove
(especially when there is no third party witness), the
written consent of both parties is essential.
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Unlicensed persons engaging in
estate agency work prosecuted
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ngaging in estate agency work without a

licence and employing unlicensed persons to
carry out such work constitute criminal offences.
As summer is approaching, the EAA would like to
remind the management of estate agencies not to
hire unlicensed young people to engage in estate
agency work.

In a recent EAA operation, an unlicensed person
was found introducing properties to clients and
engaging in negotiation work. Being a driver of
an estate agency, he admitted carrying out estate
agency work without a licence. The case was
referred to the police. The person was prosecuted
by police and fined $5,000 in April 2010.

In another case last year, an estate agency
director hired an unlicensed person to provide
estate agency service to a couple. In the end, the
unlicensed person and the director were convicted
of breaching sections 16(1)(a) and 39(1) of the EAO
respectively in March 2009. They were fined $2,000
and sentenced to two months’ imprisonment,
which was suspended for two years. In February
this year, the EAA Disciplinary Committee
conducted an inquiry hearing against the director,
which resulted in the director being reprimanded
and fined $5,000. The Disciplinary Committee
also attached a condition to the director’s licence,
requiring him to obtain 12 CPD points in core
subjects of the CPD Scheme within one year.

EAA Director of Operations Mr Anthony Wong
said, “Estate agency work has a wide meaning,
including the introduction of a purchaser or tenant
to a vendor or landlord, or carrying out negotiations
on behalf of a purchaser or vendor. Even though an
unlicensed person might be hired to fill other posts,
if he carries out estate agency work, he faces the

risk of prosecution.”
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