B K B E B R
ESTATE AGENTS AUTHORITY

Practice Circular on Sale of Uncompleted Properties
Situated Outside Hong Kong

Questions and Answers (Q&AS)
Notes:

All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “EAQ” shall mean the Estate Agents Ordinance.

c. “Exemption Order” shall meaBstate Agents (Exemptis
from Licensing) Order.

d. “Practice Circular” shall mean Circular No. 17-03R)
issued by the EAA on Salef Uncompleted Properti
Situated Outside Hong Kong.

The words and expressions used in these Q&As bHlaak
unless the context otherwise requires, the same meat
those words and expressions have in the Practrcel@.

These Q&As are for generareference only. Tr
answers/solutions suggested in the Q&As are noaustive
and they do not constitute kgor professional advice.
considering whether a licersehas breached the Prac
Circular, the EAA will consider each case on its own me
You should seek legal or professional advice as \ahdr
necessary, especially on the interpretation ofvesielegal
provisions and specific advice on any individuaseaThe
EAA makes no warranty as to the completeness o
information set out in these Q&As, or the appraemnass fc
its use in any particular circumstancdhe EAA will nol
accept any likility or responsibility whatsoever for any lc
or damage caused to any person howsoever ariong dny

use, misuse of, or reliance on the contents obtQEsAS.
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Q1.

Answer:

Q2.

Answer:

B K B E B R
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&AsS

Are the guidelines set out in the Practice Ciudar
applicable to the sale of uncompleted commercial
properties situated outside Hong Kong?

Yes.

For the purposes of the Practice Circulanyvérsea
uncompleted properties” includes propertieside
construction or not yet constructezhd properties in ¢
uncompleted building or developmentyhether thi
uncompleted works relate to the properties, théding
and/or the development.

The guidelines set out in the Practice Circular are
applicable to the sales of all uncompleted proesrti
situated outside Hong Kongegardless of the intend
use of the properties.

Please refer to footnote 1 of the Practice Circular

Referring to Q1 above, if the building has bee
constructed but there are still refurbishmentor fitting
out works to be done in the propertiesand/or the
building of which the properties form part, are the
guidelines set out in the Practice Circular applichle?

Yes.

For the purposes of the Practice Circular, if thare
uncompleted works in the properties, the buildind/ar
the deelopment of which the properties form part,
properties will not be regarded as “completed”
neither will the building or the development concerr

Licensees musbbserve and comply with the guidelil
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Q3.

Answer:

Q4.

Answer:

B K B E B R
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set out in the Practice Circular when they iggrate ir
the sale of these properties.

Are licensees who onlgngage in estate agency wo
relating to properties outside Hong Kong (but notto
properties within Hong Kong) required to comply
with the guidelines set out in thePractice Circular
when participating in the sale of UPOH?

Yes.

All licenseesyegardless of whether they only engage
estate agency work relating to properties outsidad
Kong a to properties both within and outside H
Kong, are regulated by the EAA. Licenseasst observ
and comply with the guidelines set out in the Rca
Circular when participating in the sale of UPOH.

Please refer to paragraph (4) and footnote 3 of
Practice Circular.

Regarding the due diligence reports and legalpinion
mentioned in paragraphs (10) and (12) of the Praate
Circular, when should licensees obtain them ni
respect of the UPOH offered for sale?

Licensees should obtain the due diligeregmorts an
legal opinion mentioned in paragraphs (10) ar@) df
the Practice Circular before they participate imgale o
the promotional activities for the UPOH.

Please refer to paragraphs (9) and (11) of thetiPe
Circular.



Q5.

Answer:

Q6.

B K B E B R
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(a) Referring to paragraphs (10) and (12) of the
Practice Circular, must licensees instruct theirown

foreign lawyer to issue the due diligence reportand

the legal opinion?

(b) If the answer to question (a) above is “No”, &n

licensees procure the vendor to obtairand provide

them with the required due diligence reports anc

legal opinion?

“No” to the first question (a); and “yedb the secon
guestion (b).

There is no requirement in theractice Circular thi
licensees must instruct their oareign lawyer to isstL
the due diligence reports and legal opinion. Mo
purposes of paragraphs (10) and (b2)the Practic
Circular, licensees may alsprocure the vendor
provide them with the required due diligence reparic
legal opinion.

However, if the due diligence report(s) and/or kbgal
opinion is/are issued by a pergenwho is acting for tr
vendor in the sale of the UPQHcensees must, wh
providing copies of the due diligenceport(s) or leg:
opinion to purchasers, draw the purchasers’ atiertt
such fact and advise the purchasers to consieeking
independent legal and/or professional advice rejab
the matters mentioned in theual diligence report(:
and/or legal opinion.

Please refer to paragraph (19) of the Practiceut@irc

Referring to Q5 above, must licensees obtain twdue
diligence reports respectively on (a) the vendorand
(b) the UPOH, and a separatedocument regarding

the legal opinion?
4



Answer:

Q7.

Answer:

Q8.
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No.

There is no requirement in the Practice Circtitet the
due diligence reportsand legal opinion must |
contained in separate documents. For the purpokes
paragraphs (10) and (12) of the Practice Circular,
licensees may obtain one or more than doneumen
issued by a foreign lawyer practisimgthe place whel

the UPOH are situated to cover the matters required
paragraphs (10) and (12) of the Practice Circular.

Paragraph 14(c) of the Practice Circular requiesthe
inclusion of a prominent statement in the
advertisements or promotional materials to b
prepared or distributed by licensees. Isthere a
requirement on the size of the words to be usefbr
the said statement?

The Practice Circular does not prescribe the sfzéhe
words to be used for the statement. This is bel
whether the statement is prominent in an advertis¢
or promotional material will need to be consideirethe
light of all the relevant circumstances of eachecas
Rdevant factors may include the size of
advertisement or promotional material, the size and
colour of the words used for the statememhen
compared with those of other words appearinghe
advertisement or promotional material etc. Atttk
guestion to ask is whether the statement the
advertisement or promotional materieasily readab
by a person with normal eyesight.

Referring to Q7 above, what should licensees do if tl
vendor requests licensees to distribute the
promotional materials for the sale of theUPOH but

the promotional materials prepared by the vendor dc
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Answer:

Qo.

Answer:

Q10.

Answer:
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not contain the information as required inparagraph
(14) of the Practice Circular?

Licensees should ndistribute promotional materials
UPOH (whether they are prepared by the licer
themselves, the vendor or other persoris)such
promotional materials do not contain the informatas
required in paragraph (14) of the Practice Circular

In the scenario mentioned in the questiocerisee
should inform the vendor of the EAAselevan
requirements. Wth a view to resolving the isst
licensees may invite the vendor to incorporate
addendum (containing the information requireal
paragraph (14) of the Practice Circulatd the
promotional materials for distribution by the lice®s.

Referring to paragraph 18(d) of the Practice Circur,
can licensees prepare the sales information shi
related to the UPOH for the vendor and providethe
same to purchasers?

Yes.

Licensees mayprepare the sales information st
related to the UPOH for the vendor libe informatior
contained thereimust be approved by the vendor be
the same is provided to purchasers.

Referring to the Q9 above, can licensees omit
specific item (mentioned in the Annexo the Practice
Circular) from the sales information sheet if thi
answer to that item (mentioned in the Annexo the
Practice Circular) is “No”?

No.
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All required information as set out in the Annex to
Practice Circular must be provided in the s
information sheet regarding the UPOH. If the ansioes
specific item (e.g.whether there is any cooling !
period) & mentioned in the Annex is “No”, licens
must state so in the relevant sales informatioretshnc
they must not omit the said item from the s
information sheet of the UPOH.

Q11. Does the Practice Circular apply tahe UPOH which
the sale had commencebefore the Practice Circular
comes into operation but are still available for sk on
or after 1 April 20187

Answer: Yes.

Licensees are required to comply with the guidslise
out in the Practice Circulan respect of the UPO
which hae commenced for sale prior to 1 April 2018
are still availablefor sale after the Circular comes |
operation on 1 April 2018.

Ql2. Will there be a transitional period after the Pracice
Circular becomes effective, i.e. will there be ar
discretion in enforcing the Practice Circular and
related disciplinary actions?

Answer: No.

The Practice Circular will come into operation bipril
2018. The trade has about threenths to prepare for t
change since the promulgation of the Circular
Meanwhile, the EAA will educate the trade al
consumers in this period. From 1 April 20b8wards
the Practice Circular will come into effect and BaA

will handle related complaints anthke enforceme!
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action in an impartial manner.

Q13. According to the Exemption Order,a person whc
engages in estate agency work exclusively in relai
to properties outside Hong Kong is not required t
obtain a licence issued by the EA and therefore,
his/her conduct is not regulated by the EAAHence,
as the PracticeCircular is only applicable to licensees
would this in a way encourage more non-licenseds
engage in the sale of UPOH?

Answer: While the EAA can only regulate its licensees, with
implementation of the Practice Circular whiprovides .
standard on the approprigteactices and measures tc
adopted by licensed practitioners when handlingstile
of UPOH, the estate agency tralprofessionalism at
hence protection to the consumers would be enhanced

The EAA will strenghen consumer education to renr
the public that non-licenseesho handle the sale

UPOH are not regulated by the EAAhey are nc
required to comply with thEAO, the Code of Ethics a
any guideline issued by the EAAIncluding thes
guidelines on the appropriapgactices and measures
be adopted when handling the sale of UPOH.

On the other hand, licensees must comply witrBRA®,
the Code of Ethics and the EAAqguidelines whe
handling the sale of UPOH and failure to do so re
disciplined by theEAA. In this regard, consumers woil
have greater protection by engaging licensed ¢
agents to deal with the transactions of UPOH.

Q14. (@) In light of the Exemption Order, can estate

agency companies employ non-licensees tdeal
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Answer:

Q15.
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exclusively with the sale of propertiesoutside Hong
Kong?

(b) If the answer to question (a) above is “Yes are
these non-licensed employees required state in their
business cards and other document$at they are not
licensed to deal with any property situated in Hon
Kong?

“Yes” to both questions (a) and (b).

Section 2 of the Exemption Order providesemption t
a person from the requirement for obtainiag estat
agent’s licence or a salesperson’s licefroen the EAA
if he (a) engages in estate agency wexklusively ir
relation to properties outside Hong Kong; and (ajes
in all his letters, accounts, receipts, pamphlatschure:
and other documents and in any advertisementhéha
not licensed to deal with any property situatedHong
Kong.

As such, if estate agency compem are desirous
employing non-licensees teal exclusively with the se
of properties outside Hong Kong, they may dobsw
their non-licensed staff must comply widiection 2 o
the Exemption Order. In this regardetbusiness car
and other documents of these rMmensed staff mu:
state that they are not licenseddi&al with any properi
situated in Hong Kong.

Referring to the answer to Q14 above, will the
non-licensed staff who carry out estate agencyosk
and/or the estate agency company employintgem be
liable for a breach of the EAO if the business carsl
and other documents of these non-licensed staff f&o
state that they are not licensed to deal with an

property situated in Hong Kong?
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Answer:

January 2018
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Yes.

Under the EAO, engaging estate agency work withc
a licence and employing unlicensed persons to aart
such work constitute criminal offences.

In the scenario mentioned in the question, |
non-licensed staff who ar@ot exempted from tt
requrement for obtaining a licence from the EAA wik
liable for a breach of sections 15(1) or 16(1)le EAO
and the maximum penalty on conviction is a fine
$500,000 and imprisonment for 2 years; and theteesta
agency company concerned will be liable ddoreach c
section 39(1) of the EAOQ.

Moreover,under section 42 of the EAOQ, if it is pro\
that the above offence was committed with the conse
or connivance of a director or other officer comestin
the management of the estate agency comptey,
director or other officer concerned in the managgme
may also be guilty of the like offenc&he maximun
penaltyfor committing an offence under sections 3!
and 42 are both fine of $100,000 and imprisonment

6 months.
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