w B K B E B B

ESTATE AGENTS AUTHORITY —
Application:

Uncompleted

Circular Properties Outside
Hong Kong

Circular No. 17-03 (CR)

Guidelines on Sale of Uncompleted Properties Stli@utside Hong
Kong (“UPOH"):

Due Diligence on Vendor and UPOH

« Obtain a report(s) issued by a professional perdorgncial
institution and/or government authority confirming:

(a) that the vendor is in existence and legally emtitie develop
and sell the UPOH;

(b) the vendor’s source of funds/financial arrangemmttt regard
to the completion of the UPOH; and

(c) the key information of the development of which tHEOH
form part.

Legal Opinion on Material I nformation

* Obtain a legal opinion on whether there is any fofmestriction(s)
for foreign purchasers to purchase, resell, leasenartgage the
UPOH according to the laws of the place where ti&OH are
situated, and if so, the nature of such restri¢gpn

Advertisements and Promotional Materials

* Obtain the vendor’s express endorsement in writihtipe accuracy
and completeness of the information contained wedtements
and promotional materials.

Sales Documents for Purchasers

* Provide the following documents to purchasers leefbey enter
into any agreement or make any payment in reldddhe purchase
of the UPOH (whichever is the earlier):

(a) a copy of the due diligence report(s) regardingvitiedor and
the UPOH,;

(b) a copy of the legal opinion on the material infotio
(c) a written warning statement; and
(d) a sales information sheet.
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Taxation

 Advise purchasers of the need to seek indepengeiessional
advice on the types and amounts of taxes or |¢hesthey may be
liable to pay in respect of their own case.

Payment and Financing Arrangements

* Provide information on payment arrangements baséely on the
information provided by the vendor.

« Do not make any assurance on mortgage terms.

Sale of Uncompleted Properties Situated Outsde Hong K ong

In recent years, there has been a rising trenceople in Hong
Kong buying properties outside Hong Kong. The ratpaly regime and
taxation system concerning purchase of propertiag differ from one
place to another, and purchasing properties outlsioleg Kong often
involves complicated issues. Unlike properties inompleted
developments where property inspection may be Begspurchasing
uncompleted propertiéssituated outside Hong KongPOH”) often
carries additional risks because purchasers dbane the opportunity to
inspect these properties before they enter intagaeement for sale and
purchase with the vendor or in certain cases epen the payment of the
balance of purchase price.

Considering that some UPOH offered for sale in H&ogg are
handled by licensees and that their conduct irs#ie of these properties
may raise concerns to the community, in a bid tdaece the
professionalism of the estate agency trade, that&#gents Authority
(“EAA”) issues this Circular to set out guidelines fimehsees on the
appropriate practice and measures to be adopted wdedling the sale
of UPOH. This Circular shall take effect on 1 Aj2018.

! For the purpose of this Circular, “uncompletedpemies” include properties under construction or

not yet constructed; and properties in an uncoragldiuilding or development, whether the
uncompleted works relate to the properties, thidlng and/or the development.
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General

(2) According to the Estate Agents (Exemption from b&eg)
Order, if a persohengages in estate agency work exclusively inicelat
to properties outside Hong Kong, and states irhiallletters, accounts,
receipts, pamphlets, brochures and other documant$ in any
advertisement that he met licensed to deal with any property situated in
Hong Kong, he shall be exempted from the requirgrf@nobtaining an
estate agent’s licence or a salesperson’s licenoe the EAA.

(3) Hence, carrying out estate agency work exclusivehglation to

properties outside Hong Kong is not regulated leyEAA. However, if a
person does estate agency work in relation to ptiegeboth in Hong
Kong and outside Hong Kong, he is required to felttence issued by
the EAA.

(4) Licensees are reminded that when they participatbe sale of
properties outside Hong Kohghey are required to observe and comply
with the relevant provisions in the Estate Agentsli@ance and its
subsidiary legislation, the Code of Ethics andagplicable guidelines
issued by the EAA.

(5) Licensees are further reminded that, pursuanttagoaphs 3.3.1
of the Code of Ethics, they shall provide servicegheir clients with
honesty, fidelity and integrity. Moreover, pursuamtparagraph 3.5.1 of
the Code of Ethics, licensees shall, in fulfillitteeir duties, exercise due
care and due diligence.

(6) Licensees should be vigilant that the sale and hase of
properties outside Hong Kong is subject to the ladvthe place where

2 “person” includes both an individual and a company

® regardless of whether they are only engaged mteestgency work relating to properties outside
Hong Kong or to properties both within and outditttng Kong
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the properties are situated and may carry additiosks not associated
with property transactions in Hong Kong. The legadcess, tax system
and financing requirements may be very differeotmfrthose in Hong
Kong and there may also be restrictions for forgugmchasers to buy,
resell or lease these properties.

(7) Licensees are reminded that they must not make any
representation that may mislead purchdsendsen they promote the sale
of UPOH.

(8) Estate agency companiesngaged in the sale of UPOH in a
development must also take all reasonable stepadore that their staff
to be involved in promotional activities for theveéopment is familiar
with the information about the development andralévant guidelines
issued by the EAA prior to their conducting suchiaites.

ecifics
Due Diligence on the Vendor and UPOH

(9) In order to have a sufficient understanding of haekground of
the vendor and the UPOH, licensees must perfdumdiligence on (a)
the vendor; and (b) the UPOH before they partieipatthe sale or the
promotional activities for such properties.

(10)  To comply with paragraph (9) above, licensees atgiired to
obtain a report(s) (fue diligence report(s)”) issued by a professional
person (e.g. practising lawyer, accountant or sw®e financial
institution (e.g. bank, finance company) and/oregyament authority (e.g.

For the purposes of this Circular, the term “pas#r” or “purchasers” includes, where applicable,
prospective purchasers.

The term “estate agency company” or “estate agennypanies” refers to those firms or companies
which are licensed estate agents under the Estpnt# Ordinance.
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government department, consulate, notary officehen place where the
UPOH are situated or the vendor operates or isrpacated (as the case
may be) confirming:

Regarding the vendor:

(a) that the vendor is in existence and legally ertite develop
and sell the UPOH,;

(b) the source of funds/financial arrangement of thedee with
regard to the completion of the UPOH; and

Regarding the UPOH:

(c) the following key information of the developmentwhich
the UPOH form part:

(i)

(i)
(iii)
(iv)

(V)
(Vi)

(vii)

address;

location;

tenure;

development permit or approval issued by the
relevant authority;

current ownership;

subsisting encumbrances (e.g. undischarged
mortgages, outstanding claims or litigation) ;
restrictions on alienation (if any).

And the due diligence report(s) mentioned in tlasagraph must
be issued in either Chinese or English (togethdn wanslation
In either Chinese or English if the report(s) is/esued in other
languages), and the licensee concerned is alsareéddo, upon
the EAAs request, produce evidence that he haairdd the
aforesaid due diligence report(s).
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Legal Opinion on Material I nformation

(11) As transaction for UPOH is subject to the regulat@gime of

the place where the property is situated, for tegeb understanding of
the purchasers as to their position as a foreigyetuit would be

necessary for licensees to ascertain whether thererestrictions on
foreign ownership before they participate in thke s& the promotional
activities for the UPOH.

(12) For the purpose mentioned in paragraph (11) abomemnsees are
required to obtain, with regard to the UPOH offefed sale, a written
opinion (Ylegal opinion”) issued by a lawyer practising in the place
where the UPOH are situated on:

(a) whether there is any form of restriction(s) for eign
purchasers to purchase, resell, lease or mortgagh s
properties according to the laws and regulationthefplace
where the UPOH are situated ; and

(b) if so, the nature of such restriction(s).

And the legal opinion mentioned in this paragrapbsmbe
issued in either Chinese or English (together wimslation in
either Chinese or English if the legal opinionssued in other
languages), and the licensee concerned is alsareddo, upon
the EAAs request, produce evidence that he haairwdd the
aforesaid legal opinion.

Advertisements and Promotional Materials Prepared or Distributed by
Licensees

(13) When preparing advertisements or promotional mnelterto
promote UPOH, licensees must take all reasonables sio verify the
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accuracy of the information contained in such atis&ments or materials,
and before issuance, obtain the vendor’s expresdsreament in writing
of the accuracy and completeness of the informatoomained therein.

(14) Licensees must also state clearly or ensure tieastated clearly
the following in the advertisements or promotionsdterials prepared or
distributed by them:

(a) the development permit or approval numbers, andenam
the relevant authority which issued the permitgpraval,

(b) whether or not purchasers are acquiring an intareshe
land, the building to be erected thereon, andiagla to use
and occupy the properties in the building; and

(c) a prominent statement to the following effect:

“Purchasing uncompleted properties situated outsktieng
Kong is complicated and contains risk. You shoaldaw all
relevant information and documents carefully befo@king
a purchase decision. If in doubt, please seek iedéent
professional advice before making a purchase datisi

(15) Licensees must not include in advertisements omptional
materials prepared or distributed by them words ctwvhgive the
impression that purchasing UPOH is “safe”, “lowkfi®r “risk-free”, or
able to obtain “fast”, “easy”, or “high” yields @eturns with little or no
risk.

Capacity to Act

(16)  When promoting the sale of UPOH, licensees musthalffirst
opportunity after they have successfully estabtistomntact with a
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purchaser, inform the purchaser in writing of tbkofwving:

(a) whether their estate agency company acts: (i) ¢orythe
vendor; or (ii) only for the purchaser; or (iii) rfeooth the
vendor and the purchaser; and (iv) in the cas€g ahd (ii)
above, whether or not their estate agency compaay ant
for both the purchaser and the vendor subsequentty;

(b) whether their estate agency company and the lieense
concerned are also licensed to carry out estatecggeork
in the place where the UPOH is situated.

17) Licensees must act in an impartial and just matmeil parties
involved in a transaction regardless of their cépac

Sales Documents for Purchasers

(18) Licensees must provide purchasers with the follgwin
documents before they enter into any agreemenbimmextion with the

purchase (e.g. booking form, reservation form, egpent for sale and

purchase) or make any payment in relation to thelhase of UPOH

(whichever is the earlier):

(a) a copy of the due diligence report(s) regarding \taedor
and the UPOH mentioned in paragraph (10) above;

(b) a copy of the legal opinion mentioned in paragrgph)
above;

(c) a written warning statement mentioned in paragré}d)
below; and

(d) a sales information sheet related to the UPOH peebar
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approved by the vendor with information as set iouthe
Annex.

(29) In the event that the due diligence report(s) aniéfgal opinion
mentioned in paragraph (18) above is/are issued fpgrson(s) acting for
the vendor in the sale, licensees must draw thehpsers’ attention to
such fact and advise the purchasers to considemgedependent legal
and/or professional advice related to the mattegstibned in the due
diligence report(s) and/or legal opinion.

Written Warning Statement

(20) Licensees are required to provide a separate writtarning
statement to the purchasers before they enter anio agreement in
connection with the purchase or make any paymentlistion to the
purchase of UPOH (whichever is the earlier), thatgurchasers should:

(a) conduct due diligence on the vendor and the UPOH
themselves;

(b) review all relevant sales documents (including thee
diligence report(s); legal opinion and sales infation sheet
mentioned in paragraph (18) above) carefully;

(c) pay attention that risks are involved in purchadii®gOH as
the transaction is subject to the laws and to dmnge in
policies and regulation of the place where the erogs are
situated;

(d) consider appointing an independent lawyer to ptotieeir
interests at all stages of the purchase and ssekskistance
to explain the terms and conditions of any agreé¢nmen
connection with the purchase (e.g. booking forraereation

9
FRET 2R RER 18355 &R0 48 1
48/F, Hopewell Centre, 183 Queen’s Road East, Wainetong Kong
#Ezh Telephone: 2598 9550 {#E Facsimile: 2598 9596 / 2598 9597



wE R B E & B
ESTATE AGENTS AUTHORITY

form, agreement for sale and purchase) before irgtarto
such agreement; and

(e) consider seeking independent professional advicethen
types and amounts of taxes or levies that they Inealyable
to pay as foreign purchasers in relation to thecipase,
resale, lease or holding of the properties, if amyespect of
their own case to protect their interests.

(21) The licensee concerned, in order to protect his migrests in

the case of disputes, is advised to obtain a wratknowledgement from
the purchasers that, before they enter into angesgent or make any
payment in relation to the purchase of the UPOldy thully understand

the contents of the warning statement, the dugedtle report(s), the
legal opinion and the sales information sheet.

Taxation

(22) Licensees are reminded that foreign taxation systeare
complicated. Moreover, the reasons for purchasmoggrties may not be
the same for all foreign purchasers and the reletax®s which apply to
each of them may differ due to their own circumsém As such,
licensees should advise the purchasers of the twesedek independent
professional advice on the types and amounts @stax levies that they
may be liable to pay in respect of their own case.

Payment and Financing Arrangements

(23) Licensees may only provide information to purchasen
payment arrangements (e.g. payment schedules aondnéh and the
details (e.g. payment to be made to which party iangthat currency)
based solely on the information provided by thedezn
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(24) If a financing arrangement is desired or purchasegsiest for
such information, licensees must advise purchasecbeck with banks,
finance companies or the vendor concerned (if i schemes are
provided by the vendor concerned to purchaserstijron whether they
will be able to obtain the needed mortgage loapuxhase the UPOH.
Licensees must not guarantee, assure, or othestaseto the purchasers
that they will be able to obtain the desired finagcor at the desired
terms.

(25) If licensees request a purchaser to make any payohenoneys

in relation to the purchase of UPOH, they mustoleefthe purchaser
makes any such payment, inform the purchaser iingrio whom the

payment will go, its purpose, and whether it isinefable.

Record Keeping

(26) Licensees are required to keep documents and ecasd
evidence of their compliance with the requiremeaftshis Circular, and
shall, upon EAAs request, produce such evidenceubstantiate the
aforesaid.

Warning on Potential Collective I nvestment Scheme

(27) Licensees should be aware that the sale of prepge(e.g.
student hostels and hotel rooms) may, dependinghenterms and
investment arrangement of such properties, cotstisale of interests in
a collective investment schemeC('S’)® which is governed by the
Securities and Futures Ordinanc8KO”). The promotion and offering to

® In brief, a CIS, as defined under the SFO, meanareangement in respect of any property under
which the participants do not have day-to-day aidntiver the management of the property, the
property is managed as a whole by or on behalf@fgerson operating the arrangement, and/or the
contributions of the participants and the profitsircome from which payments are made to them
are pooled, and the purpose of the arrangemeant igafrticipants to receive profits, income or other
returns from the acquisition or management of ttoperty. For the definition of a CIS, please refer
to Schedule 1 to the SFO.
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the Hong Kong public to acquire an interest oripgrate in a CIS (e.g.
the advertisements and distribution of promotiomalterials) without
prior authorisation by the Securities and Futuresn@ission (SFC”)
constitute an offence under section 103 of the 8RIBss an exemption
under the SFO applies. It is also an offence usdetion 114 of the SFO
to carry on a business of promoting interests @& without a licence
from the SFC. Licensees are therefore reminded tootngage in
activities which may involve an unauthorised Ci&amtravention of the
SFO when promoting the sale of UPOH.

Licensees who fail to comply with the above guites may be
disciplined by the EAA. Estate agency companiesthed management
may also be disciplined for failing to establispraper system to manage
their business.

December 2017

Holders of Statements of Particulars of Business
should bring this Circular to the attention of stthff
engaged in estate agency work
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ANNEX

Sales Information on Uncompleted Properties
Situated Outside Hong Kong (“UPOH’)

1. Basic Information on the development

(a) Address (e.g. name of street and number)
(b) Location

(c) Tenure

(d) Current Owner

(e) Vendor (if different from owner)

() Development permit or approval number(s)

2. Property Details

(a) Description

(b) Area

(c) Tenure

(d) Estimated handover date

(e) Final handover deadline

(f) A copy of the approved floor plan

3. Payments

(@) Purchase price
(i) Payment schedules and amounts
(i) Payment to whom and the capacity of recipient(s)
(i) Whether there is any stakeholder arrangement fiptlyments,
and if so, details of the arrangement
(b) Fees and expenses incidental to the purchase pfoperty
(i) Types (e.g. stamp duties, solicitor fees, ageneg)fe

4. Cooling-off Period

(&) Whether there is any cooling-off period, and if $ength of the
period;

(b) Whether any funds paid are refundable during tradirmg-off period,
and if so, the amount of such refund.
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. Defect Liability Warranty Period

(@) Whether there is any defect liability warranty perduring which the
vendor is liable to make good any defect in theprty;
(b) And if so, length of the warranty period.

. Financial Incentives

(&) Whether any financial incentives (e.g. guarantaesemtal yield) is
offered in connection with the purchase of the prop
(b) And if so, the following information:
(i) by whom;
(i) when (e.g. upon completion of purchase) and hog. @scount
on the price) will the incentives be honored; and
(i) whether the incentives to be offered will be in@rgied into any
agreement (e.g. agreement for sale and purchase).

. Legal & Interpretation Service

(&) Whether there is any arrangement in place on engagiforeign
lawyer and (if necessary) interpreter to explaire tterms and
conditions of purchase and attend to purchasergiigas prior to the
execution of the agreement for sale and purchase;

(b) And if so, whether the foreign lawyer acts for @@ vendor only; (b)
the purchasers only; or (c) both parties.

. Governing Law & Dispute Resolution Venue

(a) Governing law of the transaction
(b) Venue(s) to seek recourse in the event of dispiitetive vendor

. Documents Attached

(@) Due diligence report(s) on the vendor and the UR€3Hed on [date]
[as mentioned in paragraph (10)]

(b) Legal opinion on material information issued ontgjdas mentioned
in paragraph (12)]

(c) Warning statement [as mentioned in paragraph (20)]
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