B K B E B R
ESTATE AGENTS AUTHORITY

Practice Circular on Sale and Purchase or Leasingfo
Non-residential Properties

Questions and Answers (Q&AS)
Notes:

All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “EAQ” shall mean the Estate Agents Ordinance.

c. “Practice Circular” shall mean Circular No. 17-G2R)
issued by the EAA obale and Purchase or Leasing
Non-residential Properties.

d. “Practice Regulation” shall meathe Estate Agen
Practice (General Duties and Hong Kong Reside
Properties) Regulation.

The wordsand expressions used in these Q&As shall |
unless the context otherwise requires, the sameningeas
those words and expressions have in the Practrcel@.

These Q&As are for generateference only. Tk
answers/solutions suggested in the Q&#s not exhausti
and they do not constitute legal or professionalicad In
considering whether a licersenas breached the Prac
Circular, the EAA will consider each case on its own me
You should seek legal or professional advice as\aner
necessary, especially on the interpretation ofvegitlegal
provisions and specific advice on any individuasesaT he
EAA makes no warranty as to the completeness o
information set out in these Q&As, or the appraogneas:
for its use in any partidar circumstances. The EAA will n
accept any liability or responsibility whatsoever &ny los:
or damage caused to any person howsoever arigsingany

use, misuse of, or reliance on the contents obtQEsAS.
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Q1.

Answer:

Q2.

Answer:
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&As

Are the guidelines set ouin the Practice Circular
applicable to the sale and purchase or leasing
second-hand non-residential properties only?

No.

Unless otherwise specified or thentext does not perm
the guidelines set out in the Practice Circularagmelcable
to the sale and purchase or leasing of both fasidhand
second-hand non-residential properties.

Apart from the Practice Circular, are there any other
guidelines whichlicensees must follow when they hand
the sale and purchase or leasing of noresidential
properties?

Yes.

Save and except those circulars issued by the fwRiksh
are applicable to residential properties only, Hesses
when handling the sale and purchase or leasin
non-residential properties, are required follow the
guidelines set out in all other circulars issuedhsy EAA,
in so far as the guidelines are not specificalfgnable tc
residential properties only and/or to the provisiaf the
Practice Regulation whiclare applicable to resident
properties only.

Please refer to Circular No. D3{CR) on Application ¢
Circulars — Non-residential Properties.



Q3.

Answer:

Q4.
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Referring to paragraph 8(a) of thePractice Circular,
will it be necessary for a licensee to obtain allhe
documents listed therein (i.e.surveyor’s report, sales
brochure prepared by the developer, approved buildig
plans, the first agreement for sale and purchase athe
first assignment of the non-residential property before
he can provide the floor area information of a
non-residential property in an advertisement?

No.

The documents listed in paragrapla) are examples
“reasonable source” or “proper basmily and they are n
exhaustive. A licensee will be considered as he
complied with paragraph 8(a) if he is ahbio, upon th
EAAs request, produce_ onepiece of evidence
substantiate that the floor area informatiwas obtaine
from a reasonablsource or there was a proper basis (
which he could rely for providing such information.

In the event that thedensee does not have the evide
mentioned in paragraph 8(a) of tipeactice circular, h
may still provide the floor area information dhe
non-residential property in an advertisemehthe has
clearly stated in the advertisemetitat the floor are
information has not been verified.

Referring to paragraphs 8(a) and 9(a) of the Practie
Circular, will the floor area information provided by the
vendor be regarded as a “reasonable source” oipfoper
basis” upon which a licensee could rely for mviding
the floor area information of the non+esidential
property concerned? If the answer is “No’, what if the
floor area information provided by the vendor is from

an old sales brochure that the vendorhas kept for
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reference?
Answer: No.

In geneal, save with very exceptional justifications (i
the vendor is a surveyor and he is able to ce
professionally the accuracy of the floor area infation of
the nonresidential property concerned), the floor ¢
information provided by a vendor will nte regarded &
the EAA as information obtained from a reasonablerce
or a proper basis upon which a licensee could fer
providing the floor area information.

In such a case, the licensee should take all reas®step
and exercise all dugiligence to verify the accuracy of t
floor area information provided by theendor first, or h
should follow the guidelines set out in paragrafiy) &r 1C
(as the case may be) if he wishes to providdltoe arec
information of the property concernedadvertisements
other situations.

In the scenario mentioned in the question the.floor are
information provided by the vendor is from an olales
brochure that the vendor has kept for referendejhe
licensee concerned could produce @pyc of the sale
brochure which the vendor has kept as suppoeundence
the EAA will regard such floor area informatias having
been obtained from a reasonable source.tife avoidanc
of doubt, it should be noted thett order to comply witl
paragraph 8(a) and 9(a) of the Practice Circuthg
licensee concerned should not rely on the mere arénd
verbal representation (that the floor area inforomatvas
from an old sales brochure that has been kept b
vendor) without production of the salebrochure
concerned.



Q5.

Answer:

Q6.

Answer:
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ESTATE AGENTS AUTHORITY

Regarding the provision of floor area information n
situations other than advertising and tocomply with
paragraph 9(b) or 10 of the Practice Circular, mus
licensees inform or advise the person(s) concerned
writing of the matters mentioned in the relevan
paragraph?

No.

There is no requirement that licensees must infon
advisethe person(s) concerned in writing of the ma
mentioned in the paragraph 9(b) or 10 of fmctice
Circular. However, as a matteof good practice, it |
desirable for licensees to do so in writing, whaossible.

Where the licensee concerned has provided the #Hos
information after complying with paragraph 10(ad&ib)
of the Practice Circular, the licensee concernedyder tc
protect his own interests in case of disputeslsis advise:
to obtain a written acknowledgemefrom his vendol
purchaser or tenant clients stating that they asaa of the
matters mentioned in paragrag® (where applicabl
before they enter into any agreement for sale amdhas:
or tenancy agreement of the non-residential prgpert

Please refer to paragraph 11 of the Practice Gircul

To comply with paragraph 14(a)(ii) of the Practice
Circular, are licensees required to readthrough the
relevant Government Grant and/or the Deed of Mutual
Covenant to ascertain whethethere are any provisions
restricting the use of the nonresidential property
concerned for specific purpose(s)?

No.



Q7.

Answer:

Q8.
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Licensees are not required to read through the Gownt
Grant and/or the Deed of Mutual Covendaotascertai
whether there is anprovision restricting the use of t
non-residential property concerned for specificppge(s).
However, licensees who are capabfeunderstanding tt
Government Grant and/or thee®d of Mutual Covena
may do so themselves.

Are the additional guidelines (“additional guidelines”)
for non-residential properties in an uncompletec
building or uncompleted subdivision of any part ofa
building (i.e. paragraphs 21 to 27 of the Practic
Circular) applicable to a sub-sale of a norresidential
unit in an uncompleted building or an uncomplete:
subdivision of a part of a building?

Yes.

Unless the context does not permit, the additio
guidelines are applicable to the sale of mesidentia
properties in an uncompleted building (e.g. saleffite
units in a commercial building which is stilindel
construction)or uncompleted subdivision of any part ¢
building (e.g. sale of shop units imet shopping arcade o
building when the subdivision of shops has not lyet¢r
completed), irrespective of whether it is a fissle
sub-sale or a subsequent sale of the nmesidentia
property concerned.

Regarding the sale of non-residentiaproperties in an
uncompleted building or uncompleted subdivision c
any part of a building, how should licensees replyo
purchasers’ enquiries on whether they will be able t

obtain sufficient mortgage loan to finance thei
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Answer:

Qo.

Answer:

B K B E B R
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purchase of the properties?

Licensees should advise the purchasers to makeres
directly with the banks and finance companies, o
vendor (if financing schemes are provided by thadee
concerned to the purchasers) amdist not make ar
statement or assurance thatrghasers will successful
obtain a mortgage loan or the desired mortgagestec
finance their purchase.

Please refer to paragrapl26 and 27 of the Pract
Circular.

If a licensee does not comply with the Practic@ircular,
e.g. providing inaccurate information on the floor area
of the non-residential property to client and in
advertisements, who will be punished? Thdicensec
concerned or its employer, the estate agency compgh

The Practice Circular applies to all EAAcelsees,
including the holders of estate agent’s licence (individi
salesperson’scence and estate agent’s licence (comp:
Non-compliancewill be subject to EAAs disciplinar
actions and the severest penalty is licence remotat

Generally speaking, an estate agencgmpany i
responsible for ensuring that the advertisemesteedby it
do not include any false or misleading informatitmthe
event that the false or misleading advertisemenssuel
by its staff, the EAA will also look into whethéne estat
agency company has put in place an effective syst
prevent the breach in question.

In any event, all licensees should ensure fther are¢

information they provide to clients is accurate.
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Q10. Will there be a transitional period after the Practice
Circular becomes effective, i.e. will there be ar
discretion in enforcing the PracticeCircular and related
disciplinary actions?

Answer: The Practice Circular will come into operation on 1
October 2017. The trade has nearly three mawotipsepar:
for the change since the promulgation of the Circi
Meanwhile, theEAA will educate the trade and consun
in this period. From 1 October 20bnwards, the Practi
Circular will come intoeffect and the EAA will hand
related complaints and takenforcement action in
impartial manner.

Q11. Are the guidelines set out in the Practice Circular
applicable to the sale and purchase or leasing
agricultural land?

Answer: Yes.

Unless otherwise specified or the context doespeomit
the guidelines set out in the Practice Circalaa applicabl
to the sale and purchase or leasing of agricultaral.

Please refer to footnote 11 of the Practice Circula

Ql2. Referring to paragraphs 8(a) and 9(apf the Practice
Circular, will the floor area information printed on the
price list of the non-residential properties and pepared
by the developer be regarded as a “reasonable soec
or “proper basis” upon which a licensee could rely fc
providing the floor area information of the
non-residential properties concerned?



Answer:

Q13.

Answer:

B K B E B R
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Yes.

The documents listed in paragrapla) are examples
“reasonable source” or “proper basmily and they are n
exhaustive. Apart from the sales brochures,fiber arec
information printed on the price list and prepal®dthe
developer will also be regarded by tBAA as informatior
obtained from a reasonable source or a proper basis
which a licensee could rely for providing the floarec
information of the non-residential properties caneel.

Referring to Q12 above, what if the floor are:
information of the non-residential properties is
provided by an estate agehappointed by the develope
in the sale of those properties, such assales brochure
prepared by the appointed estate agent?

No.

In general, the floor area information provided aw
appointed estate agent of the developaegpective o
whether the appointed estate agentnseanber of the san
group of companies of the developer or otherwig#)not
be regarded by the EAA as information obtained fra
reasonablesource or a proper basis upon which a lice
could rely for providing the floor area informatijonnles:
written confirmation from the developer regardinige
accuracy of the relevant floor area informationhbs$ained.

In the scenario mentioned in thaestion, the licensee w
wishes to rely on the floor area informatistated on th
salesbrochure prepared by the appointed estate agehé
developer should take all reasonablg@stand exercise
due diligence to verify the accuracy of the floaea

information shown on the sales brochure first (dag.
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Q14.

Answer:
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requesting for and obtaining a written confirmatioom
the developer regarding the accuracy of rislevant floo
area information contained in the sales brochuepared
by the appointed estate agent), or he shdaldw the
guidelines set out in paragraph 8(b) or 10 (ascHs® ma
be) if he wishes to providie floor area information of tl
properties concerned in advertisements or otheatsins.

Referring to paragraph 8(a) and 9(a) of thePractice
Circular, will the floor area information provided by the
vendor of a completed or uncompletedubdivision of a
part of a building (e.g. the owner of a whole flooof a
building who has divided or will divide the floor into
smaller units for sale) be regarded as aréasonable
source” or “proper basis” upon which a licensee coul
rely for providing the floor area information of the
subdivided units or the units to be subdivided?

In general, save with very exceptionatifications, the
floor area information provided by a vendor willtrime
regarded by the EAA as information obtained fror
reasonable source or a proper basis upon whicteask:
could rely for providing the floor area information

However, taking into consideration that the venddro
subdivides a property into smaller unitsrgspective o
whether the subdivision involves thghole floor of ¢
building or a part of it only) for sale shoud@ in a positio
to provide firsthand information on the floor area of
subdivided units or the units to be subdividedhmdale o
those smaller units, the EAA will regard thd@ormation
provided by the vendor who subdivides the property
smaller units for sale as a reasonaldarse or a prope
basis upon which a licensee could rely for prowgdthe

floor area information of the relevant subdividedits or
10
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the units to be subdivided.

For the avoidance of doubt, the information on floer
area provided by a subsequent vendoncluding e
confirmor), which was not obtained from a reasoeabl
source or a proper basis (e.g. a sdlexhure prepared |
the vendor who subdivides the property into smallats),

in the sale of the subdivided unity the units to b
subdivided will_notbe regarded by the EAA as informat
obtained from a reasonable source or a proper basie
which a licensee could rely for providing the floarec
information.

Q15. How may a licensee provide the flacarea information
of an office unit in an advertisement if all the ofice
units in the building concernedwere still owned by the
developer but the developethas not provided the flool
area information of the individual office units in its
sales brochure, price list or other promotional
materials?

Answer: According to paragraph 8 of the Practice Circular,
licensee may provide the floor area informatiombffice
unit in an advertisement if such floor area infotimawas
obtained from a reasonab$®urce or there was a pro
basis upon which he could rely for providingucl
information, and he is able to, upon the E&Aeques
produce evidence to substantiate the aforesaithd ever
that the licensee does not have such evidencdictresee
may still provide the floor area information of théice
unit in an advertisement if helearly states in tr
advertisement that the floarea information has not be
verified.

In the scenario mentioned in the question, theniee ma
11



Q16.

Answer:
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ascertain whether thidoor area information of the offic
unit concernedcan be obtained from other reason:
sources or whether there is a proper basis wguoh he
could rely for providing the floor area informatigsuch a
the first agreement for sale and purchaseth@ first
assignment of the office unit dhe approved buildin
plans) and whether he is able to, upon EAReques
produce such evidence to prove the aforedaidhe ever
that he does not have such evidence, he maypsti¥lide
the floor area information of the office unit conoedif he
clearly states in the advertisemetitat the floor are
information has not been verified.

Referring to paragraph 19 of thePractice Circular, how
should a licensee advise his purchaser or tenanieht if
the sales brochure prepared by theleveloper states tha
the shop on theground floor has a cockloft but the
occupation permit (OP) of the building of which the
shop forms part does not reveal thatthere is such ¢
cockloft?

Licensees should note thatirchasers or tenants may 1
heavily on the information provided by licenseegarging
the condition of the property when making a purehat
rental decision. Hence, licenseesust ensure that tl
information provided by them to the phesers or tenar
is accurate anthat the purchasers or tenants are proj
informed of all the relevant facts before they make
decision.

In the scenario mentioned in the questidme license
should, before arranging for his purchaser or techent
to enter into any agreement for sale and purcha:
tenancy agreement of the shop, advise his claénthe

12



Q17.

Answer:
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following:

(@) although the sales brochure preparéy the
developer states that the shop hasoakloft, the
relevant OP does not reveal thastence of such
cockloft;

(b) the legality of the cockloft pertainingp the sho
cannot be verified by the licensee concerned,;

(c) the risks of purchasing or rentitige shop where tt
cockloft is unauthorised building works; and

(d) the need to seek legal dad professional advice ¢
the legality of the cockloft before making a
purchase or leasing decision.

Referring to paragraph 20(a) of thePractice Circular,
can a licensee include the area of theockloft or
mezzanine floor when providing the loor area of the
non-residential property concerned to the purchaser ¢
tenant client if the relevant occupation permitreveals
that there is such a cockloft or mezzanine floor?

In such a case, while the licensee concemeg include
the area of the cockloft or mezzanine floarhen
calculating the total floor area of the nmesidentia
property concerned, the licensee concerned shtmrdhe
sake of clarity and to avoid any possibilitgf
misunderstanding, provide information on the arédhe
cockloft or mezzanine floor and th#éoor area o
non-residential property concerne(exclusive of th
cockloft or mezzanine floor) separately to his jaseror
tenant client.

13



Q18.

Answer:
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How should a licensee provide the floor are
information of a property in advertisements or to his
purchaser clients if the propertyis now being used as
shop but the relevant occupation permit states thathe
property concerned is for residential use?

In general, if the relevant occupation permit stdtet the
property is permitted for residential use, licersseeuld be

required, when handling the sale and purchaseasirig o

the property, to observe and comply with trelevan

provisions in the EAO and its subsidiary legislatemdall

the guidelines issued by the EAA which are appleab

residential properties.

In the scenario mentioned in the question, likkenses
should follow the guidelines set out in Circular.N@-02
(CR) titled ‘Provision of floor area information f
second-hand residential propertieghen providing th
floor area information of the property in adventsntsor
to his purchaser clients i.e. if the floor aiaformation is
to be included in an advertisement or providedhis
clients, he must provide the saleable akthe property |
such information can be obtained from the Ratingl
Valuation Department (RVD) or the first agreemehthe
property (first agreement). However, may provide othe
floor area information (e.g. gross floor are&}he propert
if the saleablarea information cannot be obtained from
RVD or the first agreemerdnd he is able to, upon 1
EAA's request, produce evidence to substantiate tlch
other floor area information was obtained from
reasonable source or there was a prdyaesis upon whic
he could rely for supplying such information.

Moreover, as the current use of theperty is differer
from the permitted use of the property stated on th

occupation permit, the licensee concerned mustiafsom
14
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his purchaser clients of such a discrepancy, adVisetsof
the risks of an unauthorisezthange of user without t
approval of theBuilding Authority (e.g. the title of tr
property may be rendered defective dhd property ma
be subject to re-entry by the Governmeantd the need
seek legal and/or professional advice before makinyg
purchase decision.

6 September 2017
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