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ESTATE AGENTS AUTHORITY —
Application:

non-residential

Circular M ong Kong.

Circular No. 17-02 (CR)

Floor Area I nformation

e May be provided if the floor area information wdstasned from a
reasonable source or there was a proper basif/torrdor providing
such information.

D

e State in the advertisement or inform the persoogsrerned (as th
case may be) that such information has not beaefecer

e Inform the person(s) concerned that there is nodstaised or
commonly adopted definition of any description lobf area.

e Advise the person(s) concerned to inspect the ptyppad take the
measurements themselves and/or seek legal andéddespional
advice.

Permitted Use

e Where the occupation permit (“OP”) relating to irepertyhas bee
Issued:

(@) give information on the permitted use as statetherOP;

(b) state that such information was given as at the détthe
Issuance of the OP;

(c) inform the person(s) concerned that the relevante@ument
Grant and/or the Deed of Mutual Covenant may atsttasn
user restrictions; and

(d) advise the person(s) concerned to seek legal and/or
professional advice in relation to their intendeedfic use of
the property.

e Where the OP relating to the property has not lesred:

(@) inform the person(s) concerned that the permitteel of the
property cannot be verified; and
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(b) advise the person(s) concerned to seek legal aJnd/or
professional advice thereon.

Cockloft and Mezzanine Floors
e Check whether the cockloft or mezzanine floor égext on the OP.

e If the relevant OP does not reveal that there &hsa cockloft or
mezzanine floor, advise clients of the following:

(@) the relevant OP does not reveal the existenceabf awcockloft
or mezzanine floor;

(b) the legality of the cockloft or mezzanine floor nah be
verified;

(c) the risks of purchasing or renting properties hqy
unauthorised building works; and

n

(d) the need to seek legal and/or professional adkeeon.

Additional Guidelines for Non-residential Properties in an Uncompleted
Building or Uncompleted Subdivision of Any Part of a Building

e Sales Brochures, Floor Plans and Price Lists

e Provide to purchasers copies of the sales brochtices plans
and/or price lists prepared by the vendor.

e \endor’s Endorsement on Promotional Materials anld&tisements

e Obtain the vendor’s express endorsement in writofg the
accuracy and completeness of information contained
promotional materials and advertisements.

e Mortgage Plans and Financing Schemes

e Do not make any statement that purchasers willesstally obtair
a mortgage loan or the desired mortgage termsnt@ande their
purchase.
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Sale and Purchase or L easing of Non-residential Properties

Over the years, the Estate Agents Authority (“EAA3s issued a
number of Circulars to provide guidelines specidyiany conduct or
practice which the EAA considers is a professi@tahdard that ought to
be followed by licensees in the course of theircpca. In respect of
non-residential properties, licensees are requoddllow the applicable
guidelines set out in these Circulars with a fewegtions. With a view
to providing further guidance for licensees hargllinon-residential
properties, the EAA issues this Circular to set guidelines on certain
important issues pertaining to the proper practecel measures in
handling the sale and purchase or leasing of neidestial properti€s
This Circular shall take effect on 1 October 2017.

General

(2) Licensees are reminded that when they handle the aad
purchase or leasing of non-residential propertiegsy are required to
observe and comply with the relevant provisiongha Estate Agents
Ordinance (“EAQ”) and its subsidiary legislatiohetCode of Ethics and
all applicable guidelines issued by the EAA.

(3) Licensees are further reminded that, pursuant tagpaph 3.4.1

of the Code of Ethics, they should protect and tenthe interests of
their clients. Moreover, pursuant to paragraphl3ob.the Code of Ethics,
licensees shall, in fulfilling their duties, exesei due care and due
diligence.

(4) In particular, licensees must not make any reptasien that may

! Circular No. 17-01(CR) refers.

2 For other guidelines applicable to the handlinghef sale and purchase or leasing of non-residentia
properties, licensees should refer to the relegmotilars issued by the EAA.
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mislead vendofs purchasefsor tenants when they handle the sale and
purchase or leasing of non-residential properttes.example, they must
not hastily provide information related to the fiGrea, permitted use or
profit yield etc. of a non-residential propertyttee person(s) concerned
without taking all reasonable steps and exercisithgdue diligence to
verify the information.

(5) Estate agency companieare required to establish proper and
effective procedures and systems to ensure thatdhgloyees or other
persons under their control comply with the prauisi of the EAO and its
subsidiary legislation, the Code of Ethics and thkevant guidelines
issued by the EAA when such employees or otheropsrare engaged in
activities pertaining to the sale and purchasesasihg of non-residential
properties.

ecifics
Floor Area | nformation

(6)  To most, if not all, purchasers or tenants, the siza property is a
crucial factor to be taken into account when malangurchase or rental
decision. However, there are various ways to desca non-residential

property in terms of its floor area (e.g. “saleadnea”, “gross floor area”
(GFA), “lettable area”, “internal floor area”) iheé market.

For the purpose of this circular, the term “veridor “vendors” includes, where applicable,
prospective landlords.

For the purpose of this circular, the term “pus#rd or “purchasers” includes, where applicable,
prospective purchasers and property viewers.

For the purpose of this circular, the term “tefiaat “tenants” includes, where applicable,
prospective tenants and property viewers.

The term “estate agency company” or “estate agenaypanies” refers to those firms or companies
which are licensed estate agents under the Estprté Ordinance.
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(7) While “saleable area” and GFA are most frequentbedi in

describing the size of non-residential propertieensees should note
that the standardised definition on “saleable arepplies only to

residential properties. There is also no standeddss commonly adopted
definition for GFA, “lettable area”, “internal flsoarea” or other
description of floor area for non-residential pnd@s, and the basis of
working out or calculating these areas is not «iast among
developers.

Advertising

(8) In view of the above and to enable purchasersrants to have
better information on the floor area of non-restddn properties,
licensees may provide the floor area informationaohon-residential
property in an advertiseméni:

(@) the floor area information was obtained from a oeable
source or there was a proper basis upon which toe\d
rely for providing such information (e.g. a survegaeport,
sales brochure prepared by the developer, approwiding
plans, the first agreement for sale and purchas@eofirst
assignment of the non-residential propértgnd the licensee
concerned is able to, upon the EAAs request, predu
evidence to substantiate the aforesaid; or

(b) (in the event that the licensee concerned doeshan¢ the
evidence mentioned in sub-paragraph (a) above)dbesee
concerned clearly states in the advertisement ttietfloor
area information has not been verified (e.g. a@&a: square
feet [not verified]).

" For the interpretation of “advertisement”, pleaster to section 2(1) of the EAO.

8 In general, save with very exceptional justifioas, floor area information provided by a vendalt wi
not be regarded by the EAA as information obtaiftreth a reasonable source or proper basis.
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Provision of floor area information in other situais

9) In situations other than advertising (such as wheplying to
vendors’ enquiries or introducing the non-resicantproperty to
purchasers or tenants), licensees may provideldloe &rea information
of a non-residential property to vendors, purchesertenants provided
that:

(@) the floor area information was obtained from a oeable
source or there was a proper basis upon which toe\d
rely for providing such informatioh and the licensee
concerned is able to, upon the EAASs request, predu
evidence to substantiate the aforesaid; and

(b) he has clearly informed the person(s) concernettliese is
no standardised or commonly adopted definition oy a
description of floor area in the market for nonidestial
properties.

(10) In the event that the licensee concerned does nwe lhe
evidence as mentioned in paragraph (9)(a) abovshéalkénot provide the
floor area information of the non-residential prdpeto vendors,
purchasers or tenants unless he (in addition tanfleemation mentioned
in paragraphs (9)(b) above) also:

(a) clearly states that such floor area information has been
verified by the licensee concerned; and

(b) advises the person(s) concerned that they shosfeat the
property and take measurements themselves (where
applicable) and/or seek legal and/or professiorailica
regarding the floor area information of the nondestial
property, if necessary.

° As to examples of “reasonable source” or “propesidy, please refer to paragraph 8(a) above.
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(11) Where the licensee concerned has provided the firea
information after complying with paragraph (10)@)d (b) above, the
licensee concerned, in order to protect his owrr@sts in case of
disputes, is advised to obtain a written acknowdeagnt from the vendor,
purchaser or tenant clients stating that they avarea of the matters
mentioned in paragraph (10) above (where appligdi#éore they enter
into any agreement for sale and purchase or tenagmement of the
non-residential property.

Permitted Use

(12) When a building is completed, the Building AuthpiitBA”) will
issue an “Occupation Permit” (“OP”) which brieflgstribes the building
and the permitted uses of its different parts asvshon the approved
building plans kept by the Buildings DepartmentaBwles of such uses
in a non-residential building may include officeshops, factories,
warehouses etc. An owner who wishes to changedbéeticertain parts
of the building after completion of the building ynaeed to apply to the
BA for the change. An unauthorised change of ustrout the approval
of the BA may render the title of the property adifiee and subject to
re-entry by the Government.

(13) Licensees should be aware that purchasers or &emaay rely
heavily on the information provided by licenseegareling the permitted
use of the non-residential properties when makinguechase or rental
decision. Hence, licensees must ensure that tloemiation provided by
them to the purchasers or tenants is accurate hatdhe purchasers or
tenants are properly informed if such informati@s Imot been verified by
the licensee concerned.

(14) In view of the above, when licensees provide infation on the
permitted use of a non-residential property to wesd purchasers or

tenants, they:

(@) In the case where the OP of the building of whibk t
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non-residential property forms part has been issued

(i) may only do so by giving such information as stated
on the relevant OP;

(i)  must clearly state that such information relategh®
permitted use of the non-residential property athat
date of the issuance of the OP;

(i) must inform the person(s) concerned that apart from
the OP, the Government Grant of the land on whieh t
building was erected and/or the Deed of Mutual
Covenant® of the building concerned may contain
provisions restricting the use of the non-residgnti
property for specific purpose(s); and

(iv) must advise the person(s) concerned to seek legal
and/or professional advice in relation to theiemded
specific use (e.g. restaurant, food factory) of the
non-residential property (if any), if necessary.

(b) In _the case where no OP is issued in respect of the
non-residential properfy or the OP of the building of which
the relevant non-residential property forms parsheet to be
issued®

(i)  must inform the person(s) concerned that the perait
use of the non-residential property cannot be ieekif
by the licensee concerned; and

Y «Deed of Mutual Covenant” includes any documenthgiher described as “deed of mutual
covenant”, “deed of covenant”, “deed of mutual awmet and management agreement’ or by similar
names) which sets out the rights, interests aniativns of the owners, occupiers, tenants and
property management agents in respect of the dpattministration, maintenance and management
of the building.

1 e.g. agricultural land

12 e.g. the building is still in the course of constion
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(i)  must advise the person(s) concerned to seek legal

and/or professional advice related to the permitisel
of the non-residential property, if necessary.

(15) The licensee concerned, in order to protect his owerests in
case of disputes, is advised to obtain a writtdkmawledgement from the
vendor, purchaser or tenant clients that they aare of the matters
mentioned in paragraph (14)(a) or (b) above (ax#se may be) before
they enter into any agreement for sale and purcbiasmancy agreement
of the non-residential property.

Property Information

(16) If licensees provide information, which may inclufie example,
the location, floor plans, fittings and finishesygonment, management
and details of the facilities etc., to person(s)a@ned, they must do so
only after they have taken all reasonable steps exwicise all due
diligence to verify the information.

(17) Where inspection of the non-residential propertyfegsible,
licensees must advise purchasers or tenants tednfipe non-residential
property before they make a purchase or leasingidac

Cocklofts and M ezzanine Floors

(18) In respect of a non-residential property which hasockloft or

mezzanine floor and where the OP in respect obthieing of which the

non-residential property forms part has been issliednsees should
check the relevant OP to see whether the cocklofh@zzanine floor is
stated on the OP.

(19) In the event that the relevant OP does not revedlthere is such
a cockloft or mezzanine floor, licensees shoh#dore arranging for their
purchaser or tenant clients to enter into any agee¢ for sale and
purchase or tenancy agreement of the non-residegmperty, advise
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their clients of the following:

(a) the relevant OP does not reveal that the non-reSale
property has a cockloft or mezzanine floor;

(b) the legality of the cockloft or mezzanine floor fa@ming to
the non-residential property cannot be verified the
licensee concerned;

(c) the risks of purchasing or renting the non-resiéptoperty
where the cockloft or mezzanine floor is unautrexis
building works (e.g. the Government’s exercisirgyright of
re-entry, safety problems in the non-residentiabpprty,
closure of the non-residential propéftyand bank’s refusal
to finance the purchase of the non-residential gny; and

(d) the need to seek legal and/or professional advitehe
legality of the cockloft or mezzanine floor befom@aking
any purchase or leasing decision.

(20) In the case mentioned in paragraph (19) above,litensee
concerned:

(a) must_not include the area of the cockloft or mezrafioor
when providing the floor area information of the
non-residential property concerned to the purchasé&rnant
clients; and

(b) in order to protect his own interests in case apudies, is
advised to obtain a written acknowledgement frore th
purchaser or tenant clients that they are awatbeomatters
mentioned in paragraph (19) above before making the
purchase or leasing decision.

13 Please refer to Circular No. 10-01 (CR) and 0{®@R) for the details.
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Additional Guidelines for Non-residential Properties in an
Uncompleted Building or Uncompleted Subdivision of Any Part of a
Building

(21) People buying non-residential properties in an uomueted
building or an uncompleted subdivision of any pafrta building for
investment is quite common nowadays. In most cdabespurchasers do
not have the opportunity to view the non-residénpiebperty or the
sub-divided non-residential property concerned teetbey enter into the
agreement for sale and purchase with the vendor certain cases even
upon the payment of the balance of purchase poi¢ke vendor. Hence,
it is important to provide clear and accurate prgpénformation to
purchasers to enable them to make an informedidecis

Sales Brochures, Floor Plans and Price Lists Prepaoy Vendors

(22) If licensees have been provided with copies ofstides brochures,
floor plans and/or price lists prepared by the wenthey must provide
them to purchasers without any charge, restrictooreonditions.

(23) Licensees must ensure that copies of the saledmex; floor
plans and/or price lists they provide to the pusehns are the latest
version prepared by the vendor.

(24) Licensees must advise the purchasers to obtaimesutthe sales
brochures, floor plans and/or price lists (if tlzange are provided by the
vendor) before they make a purchase decision.

Vendor's Endorsement on Promotional Materials andvétisements
Prepared by Licensees

(25) When preparing their own promotional materials or
advertisements to assist vendors to promote adajgoperties in an
uncompleted building or uncompleted subdivision asfy part of a
building, licensees must take all reasonable stepsrify the accuracy
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and completeness of the information contained iohsmaterials or
advertisements, and before issuance, obtain thedovisn express
endorsement in writing of the accuracy and compkds of the
particulars contained therein.

Mortgage Plans and Financing Schemes

(26) Licensees are not obliged to explain informationwbmortgage
plans and financing schemes to purchasers. If, hexvicensees take the
initiative to do so, the explanation must be bassdely on the
information provided by banks and finance companasthe vendor
concerned (if financing schemes are provided by#reor concerned to
the purchasers).

(27) Licensees must not make any statement to purchésarshey
will successfully obtain a mortgage loan or theirgesmortgage terms to
finance their purchase. They should advise the hasers to make
enquiries directly with the banks and finance conmgs, or the vendor
concerned (if financing schemes are provided by#reor concerned to
the purchasers).

Licensees who fail to comply with the above guided may be
disciplined by the EAA. Estate agency companiestard management
may also be disciplined for failing to establishraper system to manage
their business.

July 2017

Holders of Statements of Particulars of Business
should bring this Circular to the attention of stthff
engaged in estate agency work
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