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Important documents to be prepared
when selling uncompleted properties
outside Hong Kong
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As there is an increasing number of Hong Kong residents interested in
purchasing non-local properties, more estate agency practitioners
are now participating in the sale of such properties.

Unfortunately, as commonly reported in the media, many people have
encountered bad experiences when investing in non-local properties,
particularly those related to uncompleted properties situated outside
Hong Kong (“UPOH"). As transactions involving non-local properties are
very complicated, especially uncompleted ones, licensees must follow the
relevant guidelines issued by the EAA when they are involved in the sale
of these properties so that they can demonstrate their professionalism
to the public when selling UPOH.

Guidelines issued by the EAA

Any licensee who participates in the sale of UPOH must comply with
the practice circular on sale of uncompleted properties situated outside
Hong Kong (No. 17-03(CR)) issued by the EAA.
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According to this circular, licensees must provide four important sales

documents to purchasers before they enter into any agreement or

make any payment in relation to the purchase of the UPOH (whichever

is the earlier). Such documents and information are listed as below:

1.

HEXXi

Due diligence report(s) regarding the vendor and the property

In order to have a sufficient understanding of the background of the
vendor and the property concerned, licensees are required to obtain
a due diligence report(s) issued by a professional person, financial
institution and/or government authority confirming that the vendor
is in existence and legally entitled to develop and sell the property.
Also, the report(s) should confirm the vendor’s source of funds or
financial arrangement in regard to the completion of the property.

In addition, the report(s) should provide key information of the
development of which the property form part such as the location,
tenure, current ownership, subsisting encumbrances etc.

Written legal opinion issued by a lawyer practising in the
place where the UPOH are situated

Licensees must obtain a written legal opinion to ascertain whether
there are restrictions on foreign purchasers to purchase, resell, lease
or mortgage such properties according to the laws and regulations
of the place where the properties are situated, and if so, state the
nature of such restrictions.

The above legal opinion must be issued and provided to the
purchasers in either Chinese or English. If the legal opinion is issued
in other languages, a translation in either Chinese or English must be
provided.

Written warning statement

Licensees are required to provide the purchasers with a separate
written warning statement so as to remind and make sure the
purchasers understand that they should:

e conduct due diligence on the vendor and the UPOH themselves
and review all the sales documents carefully

pay attention that risks are involved in purchasing UPOH and
consider appointing an independent lawyer to protect their
interests at all stages of the purchase and seek his assistance to
explain the terms and conditions of any agreement in connection
with the purchase

consider seeking independent professional advice on the types
and amounts of taxes or levies that they may be liable to pay
as foreign purchasers in relation to the purchase, resale, lease or
holding of the properties
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4.

Sales information sheet for purchasers

e Licensees must provide the purchasers with a sales information
sheet related to the UPOH prepared or approved by the vendor.
The sales information sheet on UPOH should contain the following
information: basic information on the development, information
on property details, payments, cooling-off period, defect liability
warranty period, financial incentives, legal and interpretation
service, governing law and dispute resolution venue as well as
the relevant attachments (i.e. the due diligence report(s) on the
vendor and the UPOH, legal opinion on the material information,
and written warning statement as mentioned above).

Apart from the abovementioned documents to be provided to clients,
licensees must obtain the vendor’s express endorsement in writing
on the accuracy and completeness of the information contained
before issuing advertisements or promotional materials to promote
the UPOH.

Moreover, when promoting UPOH, licensees must ensure that the
following is clearly stated in the advertisements or promotional
materials:

e the development permit or approval numbers, and name of the
relevant authority which issued the permit or approval;

e whether or not the purchasers are acquiring an interest in the
land, the building to be erected thereon, and/or a right to use and
occupy the properties in the building; and

e a3 prominent statement reminding the purchaser that purchasing
UPOH is complicated and contains risk, and they should seek
independent professional advice before making a purchase
decision.

Licensees should note that they must not use words which give the
impression that purchasing UPOH is “safe”, “low-risk” or “risk-
free”, or able to obtain “high” yields or returns with little or no risk.

Conclusion

Licensees must familiarise themselves with all the relevant laws and

regulations beforehand in order to provide accurate information to their

clients. They should also advise purchasers to obtain independent legal

and professional advice in relation to their intended purchase of the

UPOH, and suggest them conduct site visits of the properties before

making any purchase decision.
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