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Failing to inform purchaser about undischarged building orders
of the property and the risk of purchasing it
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Licensees should inform the purchaser about undischarged building
orders of the property, the risk of purchasing such property and
to remind the purchaser to seek legal advice prior to signing the
Provisional Agreement for Sale and Purchase ( “PASP” ). Otherwise,
they may be subject to disciplinary action by the EAA.

Incident
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During the viewing of a property with a prospective purchaser,
the estate agent did not inform the client that the property had
four undischarged building orders registered in the Land Register
even though she knew about it. Prior to signing the PASP, the
prospective purchaser read the land search record and found the
four undischarged building orders. He asked the agent about them
and in response, the agent told him that they were about general
building maintenance. However, one of the orders was actually about
the property being classified as a “Dangerous Building” . Moreover,
the agent also neither informed the prospective purchaser about
the risk of purchasing this property with these building orders nor
advised him to seek legal advice before signing the PASP. Later on,
the purchaser found out the truth from his lawyer and then lodged a

complaint with the EAA.

The EAA Disciplinary Committee found that the estate agent failed to
comply with paragraph 3.4.1 of the Code of Ethics issued by the EAA,
which stipulates: “Estate agents and salespersons, in engaging and
accepting an appointment as an agent, should protect and promote
the interests of their clients, carry out the instructions of their clients in
accordance with the estate agency agreement and act in an impartial
and just manner to all parties involved in the transaction.”
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Having considered the nature and gravity of the case, and the
disciplinary record of the estate agent, the Committee decided to
reprimand the estate agent and impose a fine of $10,000 on her. A
condition was also attached to her licence requiring her to obtain 12
points of the CPD in 12 months, at least 3 CPD points shall be acquired
from seminars or lectures on the land search subject.
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Misrepresentation on mortgage information
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If estate agents know about the encumbrances of the property, such as charging order
and building order etc, they are responsible to inform their clients accordingly and
should also remind prospective purchasers of the risks of purchasing such a property.

Estate agents should be skilled at checking and reading a land search. Practitioners
should participate in related seminars offered by the EAA to keep their knowledge up-
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Licensees should not make any misrepresentation or promises to
prospective purchasers on mortgage terms. Otherwise, they may be
subject to disciplinary action by the EAA.

Incident
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A salesperson introduced a first-hand residential property to a
prospective purchaser and used one of the units of that development
with a listing price of over $6,000,000 as an example to explain to her
the calculation of a mortgage plan. The salesperson told her that she
could obtain a mortgage loan of 80% of the purchase price from a
bank under the Mortgage Insurance Programme ("MIP") launched by
The Hong Kong Mortgage Corporation Limited.
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Based on the above information, the purchaser decided to purchase
one of the units at a price of $6,851,000 and entered into the
provisional agreement of sale and purchase. However, she was then
informed by different banks that she was unable to obtain an 80%
mortgage loan as the property price was over $6,000,000.

As a result, the purchaser could only obtain a mortgage of 60% of the
property price and had to borrow money from her family in order to
complete the transaction. Feeling aggrieved, she lodged a complaint
with the EAA.

The EAA Disciplinary Committee found that the salesperson had made
a misrepresentation to his client on mortgage information. According
to the MIP, a mortgage loan of up to 80% loan-to-value ratio is
applicable to property values up to $6,000,000 only.

Therefore, he was in breach of paragraph 3.2.2 of the Code of Ethics
which stipulates: “Estate agents and salespersons should keep
themselves informed of any laws, government regulations, essential
facts and developments in the real estate market” . Having considered
the nature and gravity of the case and the disciplinary record of the
salesperson, the Committee decided to reprimand him, impose a fine
of $8,000 and attach a condition to his licence requiring him to obtain
12 points under the EAA’s Continuing Professional Development
Scheme in 12 months, at least 2 CPD points shall be acquired from
seminars or lectures on the first-sale residential property subject.
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Estate agents should bear in mind that misrepresentation is against professional
conduct. At the same time, consumers should pay attention to the price and the date
of transaction stated in the preliminary agreement for sale and purchase ( “PASP” ),
check with banks on the valuation of the property and seek prior approval on
mortgage before signing the PASP to play safe.

Vice President of Hong Kong Chamber of Professional Property Consultants Ltd.





