ot 1S B2 R

maiiﬁﬂﬂﬂi@t . }Ef 7’:%—-—%5\
DISCIPLINARY HEARING CASE:

PROVIDING LOANS TO PROSPECTIVE PURCHASER
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INTRODUCTION

Estate agents must not offer or make loans to prospective
purchasers of first-hand residential properties. In this regard,
the management of an estate agency company must establish
proper procedures or systems to supervise the company’s
estate agency work, and to ensure the employees comply with
the provisions of the Estate Agents Ordinance. Otherwise,
both estate agents and the company may be subject to
disciplinary action by the EAA.

INCIDENT

An estate agent introduced a first-hand residential property
to a prospective purchaser at a first-sale site. The estate
agent offered a cashier order of $100,000 and a cheque of
$154,850 to the purchaser as the purchaser said he had not
brought with him any cheque to pay for the deposit. Later on,
the purchaser paid a total of $100,000 to the estate agency
company that the estate agent worked for by credit card and
ATM in exchange for the said cashier order. The remaining
deposit of $154,850 was paid by the estate agency company
by issuing a cheque for the purchaser.

The estate agent then arranged for the purchaser to enter
into a provisional agreement of sale and purchase (“PASP”).
However, as the purchaser found out that he would not
be able to obtain a sufficient mortgage loan, he therefore
cancelled the PASP, and the deposit of $254,850 was
forfeited to the developer. Feeling aggrieved, the purchaser
lodged a complaint with the EAA.

RESULT

The EAA Disciplinary Committee was of the view that the estate
agency company had failed to comply with the guidelines set out in
Practice Circular (No.13-04(CR)), which stipulates that licensees must
not offer or make loans to a prospective purchaser. It was in breach
of paragraph 3.2.1 of the Code of Ethics.

In addition, as the company authorised the estate agent to approve
and handle cashier orders and cheques without implementing any
effective check and balance procedures to prevent its staff from
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offering loans to prospective purchasers, it had therefore failed
to establish proper procedures or systems to supervise and
manage its business in order to ensure its employees comply
with the provisions of the Estate Agents Ordinance, and its
subsidiary legislation, the Code of Ethics, practice circulars and
guidelines issued from time to time by the EAA. Thus, it was
in breach of section 15 of the Estate Agents Practice (General
Duties and Hong Kong Residential Properties) Regulation.

Having considered the nature and gravity of the case, the
sanctions for similar cases and the disciplinary record of the
estate agency company, the company was reprimanded and
fined $100,000.
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Practitioners must not offer or make loans to prospective purchasers. In order
to protect clients’ interest, estate agents should not make any assurance on
the amount or the terms of the mortgage, but remind the clients to contact the

N

banks directly for the information on relevant mortgage plan.
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Mr Lee King-leong, First Vice Chairman of Hong Kong Property Agencies Association
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DISCIPLINARY HEARING CASE:
UNAUTHORISED BUILDING WORKS PREJUDICE

CLIENT INTEREST
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INTRODUCTION

When handling the leasing of residential properties, licensees
should take steps to ascertain whether there are unauthorised
building works on the property and if so, inform their clients of
the risks and consequences involved. Licensees should also
remind their clients to seek legal advice before proceeding with
the transaction. Otherwise, they may be subject to disciplinary
actions by the EAA.

INCIDENT

A salesperson arranged for a tenant to inspect a village house
with an enclosed rooftop structure. The salesperson had
actual knowledge that the rooftop structure is an unauthorised
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building work. However, he did not alert the tenant to the risks
involved and remind the tenant to seek legal advice before
proceeding with the transaction.

After signing the Provisional Tenancy Agreement and the Tenancy
Agreement, the tenant learnt from his solicitor that the rooftop
structure is an unauthorised building work and did not have the
approval of the Buildings Department. The tenant then lodged a
complaint with the EAA.

RESULT

The EAA Disciplinary Committee found that the salesperson
had failed to remind the tenant to seek legal advice regarding
the risks involved in renting a property with unauthorised
building works before proceeding with the lease transactions.
Thus, he failed to comply with Practice Circular (No. 10-01(CR)).
He was in breach of paragraph 3.2.1 of the Code of Ethics
issued by the EAA, which stipulates: “estate agents and
salespersons should be fully conversant with the Estate
Agents Ordinance, its subsidiary legislation, this Code of
Ethics, and other guidelines issued by the EAA from time to
time and shall observe and comply with them in the course of
their practice” .

In addition, he failed to insert the correct address of the
property in both the Provisional Tenancy Agreement and the
Tenancy Agreement. He was therefore in breach of paragraph
3.5.1 of the Code of Ethics which states that estate agents
and salespersons shall, in fulfilling their duties, exercise due
care and due diligence.

Having considered the nature and gravity of the case and the
disciplinary record of the salesperson, the Committee decided
to reprimand the salesperson and attach conditions to his
licence requiring him to obtain 24 points under the EAA’s
Continuing Professional Development Scheme in 24 months.
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Estate agents have the responsibility to conduct a land search of the relevant
property in order to verify if any unauthorised building works (“UBW?”) are
involved when handling tenancy. Besides, to protect the interest of the

clients, estate agents should remind their clients to seek legal advice before
wroceeding with the tenancy if the property involves UBW.
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Mr Anthony Kwok Chong, President of Society of Hong Kong Real Estate Agents Ltd.




