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BE CAREFUL WHEN PROMOTING NON-LOCAL

PROPERTIES
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As local property prices continue to remain high, more Hong
Kong people are attracted to non-local properties due to their
higher yields and more affordable prices. Transactions in the
local residential property market have become even more
stagnant after the increase of the ad valorem stamp duty rates
for residential property transactions to a flat rate of 15%. Under
these circumstances, some estate agents have been looking
for other business opportunities and engaging in the sale of
non-local properties.

However, as non-local property transactions are conducted
under different regulatory regimes and tax systems, the
likelihood for estate agents to mislead their clients or make
misrepresentations leading to disputes or complaints is high.
Hence, licensees should consider thoroughly whether they have
equipped themselves with sufficient experience and knowledge
before deciding to participate in the sale of non-local properties.

RELEVANT REGULATIONS

According to the Estate Agents (Exemption From Licensing)
Order, if a person engages in estate agency work exclusively
in relation to properties outside Hong Kong, and states in all
his letters, accounts, receipts, pamphlets, brochures and other
documents and in any advertisement that he is not licensed
to deal with any property situated in Hong Kong, he shall be
exempted from the requirement for obtaining an estate agent’s
licence or a salesperson’s licence from the EAA.
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Generally speaking, carrying out estate agency work exclusively
in relation to properties outside Hong Kong is not regulated by
the EAA. However, if the persons engage in estate agency work
in relation to properties both in Hong Kong and outside Hong
Kong, they are required to hold a licence issued by the EAA and
their practices are regulated by the EAA. The EAA will follow up
on cases against licensed estate agents’ malpractice in the sale
of non-local properties.

PROBLEMS ARISING

In the first 11 months of 2016, the EAA received 21 complaints
concerning non-local properties, a sharp increase of 19
complaints when compared to those in the same period last
year. Major allegations concern misrepresentation made by
estate agents, and cases of failing to complete the construction
of the relevant development.

In fact, it would be easy for estate agents to mislead their
clients or make misrepresentations when promoting non-local
properties if they do not have sufficient understanding of the
property developer, the legal and tax system of the country
that the development is located (such as whether there are any
restrictions for non-local persons to purchase, resell or lease
the properties), or if they just rely on the information from the
Internet.

According to paragraph 3.3.1 of the Code of Ethics, “estate
agents and salespersons shall, in the course of business, provide
services to clients with honesty, fidelity and integrity. They should
protect their clients against fraud, misrepresentation or any
unethical practices in connection with real estate transactions.”

To avoid any misunderstanding or making any misrepresentation,
estate agents should obtain written consent from the vendor
before preparing or issuing any relevant promotional materials.
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Licensees should note that if licensed estate agents are in
breach of the aforementioned Code of Ethics in the sale of
non-local properties, they may be disciplined by the EAA. Not
only their reputation will then be damaged, their business of
local properties may also be affected. Worse still, the purchaser
may also take legal action against them for compensation.

IT’S COMPLICATED

The EAA has consistently reminded consumers of the risks of
purchasing non-local properties. Consumers should consider
the risks involved especially when purchasing uncompleted
non-local developments. Although the incentives could be high,
the risks are also high as the developer of those properties may
fail to complete their construction.

The EAA also recommends that consumers should visit the
site of the property, carry out research on the developer, the
environment of the property and the surrounding transportation
network. Consumers are also advised to, before making a
purchase, to learn more about the regulations of that country’s
purchasing laws concerning non-residents, reselling or leasing
of properties, the laws and practice on conveyancing and
estate taxes etc.

Purchasing non-local properties is complicated as it involves
different regulatory regimes. Licensees should also be very
careful when promoting non-local properties. If licensees are
uncertain about any property information or relevant regulations
they should not advise their clients hastily or mislead them.
Furthermore, licensees should advise purchasers to seek
independent legal advice in order to gain a better understanding
of the risks involved.
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