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August 2017 e-Quiz 

Questions 1-12 

Please answer Questions 1-12: 

 

Question 1 

The objects and reasons for the Building Management Ordinance Cap. 344 are to: 

 

(i) introduce a licensing regime for the building management trade  

(ii) facilitate the formation of an owners’ corporation  

(iii) provide for the management of buildings 

 

[Suggestion - read the preamble to the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii) 

 

 

 

 

Question 2 

Once an owners’ corporation is formed: 

 

(i) it can sue and be sued 

(ii) the owners will have limited liability 

(iii) it shall have perpetual succession 

 

[Suggestion - read ss. 8, 33 and 34 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii) 
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Question 3 

Under the Building Management Ordinance, against which of the following parties/objects can 

a judgment against the owners’ corporation be enforced? 

 

Such judgments can be enforced against:  

 

(i) the building manager 

(ii) an owner, if the Lands Tribunal approves 

(iii) any property of the owners’ corporation 

 

[Suggestion - read ss. 8 and 17 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (ii) only 

E. (ii) and (iii) only 

 

 

 

Question 4 

The owners’ corporation had never agreed to Victor installing the iron grille and shoe rack in 

the common area, but no action had been taken despite the repeated complaints from the owner 

of Flat 5B. What can the owner of Flat 5B do?  

 

He can: 

 

(i) sue Victor for using the common parts  

(ii) register a charge under s.19 of the Building Management Ordinance against Flat 

5A at the Land Registry 

(iii) sue the building manager for neglect of duty 

 

[Suggestion - read clause 3 of the Deed of Mutual Covenant at Annex A and ss. 8, 16, 18(1)(c), 

19, 34I and First Schedule of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (ii) only 

E. None of the above (i), (ii) and (iii) 
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Question 5 

Apart from demanding payment from Victor, what might be the legal avenues for the owners’ 

corporation to recover Flat 5A’s six month management fee arrears? 

 

(i) register a charge under s.19 of the Building Management Ordinance (s.19 charge”) 

against Flat 5A 

(ii) chase the new owner (Peter) after completion, if a s. 19 charge has been registered 

(iii) ask the tenant to pay 

 

[Suggestion - read ss. 16, 19, 22(3) and 23 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii) 

 

 

 

 

Question 6 

As among the owners of Alfred House themselves, how should the $2 million liability be 

apportioned?  

 

It should be apportioned according to: 

 

(i) management units 

(ii) number of units, in equal shares 

(iii) undivided shares 

 

[Suggestion - read ss. 34 and 39 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (iii) only 

E. (i), (ii) and (iii)
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Question 7 

Which of the following will be the worst case scenario if, as it had no valuable assets, Sam Ho 

was wound up? 

 

(i) the owners’ corporation and Land Invest have to shoulder Sam Ho’s $14 million 

liability 

(ii) the owners’ corporation may be wound up 

(iii) Victor can no longer sell Flat 5A 

 

[Suggestion - read ss. 34 and 39 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (i) and (ii) only 

D. (i) and (iii) only 

E. (ii) and (iii) only 

 

 

 

 

Question 8 

The letter of 10 September 2015 of Messrs. Dai Dai Wai & Co. shows that which of the 

following, if any, is true? 

 

(i) Victor cannot be chased for further contribution towards the judgment sum  

(ii) Victor’s solicitors have represented to a third party that Flat 5A is clear of all 

liabilities relating to the lawsuit, and so may be liable if the third party suffers loss 

as a result of relying on the representation 

(iii) the owners’ corporation has acknowledged that Victor has discharged ALL the 

liabilities of Flat 5A relating to the lawsuit  

 

[Suggestion - read the letter carefully] 

 

A. (ii) only 

B. (i) and (iii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 
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Question 9 

What will be the effect of Clause 11 of the provisional agreement for sale and purchase on the 

sale of Flat 5A? 

 

(i) whatever title problems that may come with the enclosed balcony, the purchaser 

accepts them 

(ii) the purchaser agrees to buy Flat 5A unless a building order to rectify the balcony 

is registered at the Land Registry prior to completion 

(iii) there is no binding agreement until the parties’ solicitors reach an agreement on 

how to resolve the balcony problem, if any  

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (iii) only 

E. None of the above (i), (ii) and (iii) 

 

 

 

 

Question 10 

Sales arranged both parties to conclude the transaction on an “as is” basis. On the “as is” point 

only, has he breached the Code of Ethics? 

 

Sales has neglected his duties, if any, in relation to: 

 

(i) Victor 

(ii) Peter 

(iii) the owners’ corporation 

 

[Suggestion - read Code of Ethics] 

 

A. (i) and (ii) only 

B. (i) and (iii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 
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Question 11 

By not suggesting Peter to seek independent legal advice or to arrange the initial deposit to be 

stakeheld before the PASP is signed, has Sales breached the Code of Ethics? 
 
Sales has breached his duty (if any) in relation to: 

 

(i) Victor 

(ii) Peter 

(iii) the owners’ corporation 
 
[Suggestion - read Code of Ethics] 

 

A. (i) only 

B. (ii) only 

C. (i) and (ii) only 

D. (ii) and (iii) only 

E. None of the above (i), (ii) and (iii) 
 
Question 12 

On hearing of Sam Ho’s winding up Peter became worried, but as he had not been able to 

instruct a solicitor he could not get any legal advice. Seeing that Peter was really worried, Sales 

phoned Pao Ching (“Pao”), a legal executive of the conveyancing department of Messrs. Dai 

Dai Wai & Co. whom he knew well, to ask if the deal should go ahead. Pao reassured Sales that 

the deal should go ahead.  

 

Seeing that Peter was still worried Sales gave him the phone to talk direct to Pao, who 

reiterated that there was nothing to worry about. Peter breathed a sigh of relief.  

 

According to the Code of Ethics, Sales may have breached his duty (if any) towards which of 

the following parties: 

 

(i) Victor 

(ii)  Peter 

(iii)  Pao 
 
[Suggestion - read Code of Ethics] 
 
A. (ii) only 

B. (i) and (ii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 

-End-  



e-Quiz 

 1

Answer Guide for e-Quiz – August 2017 

 

Note: 

 

1. This answer guide is prepared by the Estate Agents Authority and provides the 

correct answers to the questions of the August 2017 e-Quiz.  

 

2. In this answer guide, the following words have the following corresponding 

meanings: 

 

“the Authority” means the Estate Agents Authority;  

“the Practice Regulation” means the Estate Agents Practice (General Duties 

and Hong Kong Residential Properties) Regulation; 

“the Code of Ethics” means the Code of Ethics issued by the Estate Agents 

Authority;  

“the Practice Circular” means the practice circulars issued by the Estate 

Agents Authority; 

Corporation, owners’ corporation and incorporated owners are used 

interchangeably; and 

the singular includes the plural and the male sex includes the female, and 

vice versa. 
 
 

3. The copyright of the e-Quiz, this answer guide and all supporting materials 

(collectively “the materials”) belongs to the Authority, and the materials may be 

reproduced by candidates for the purpose of attempting the questions only.  No 

reproduction of the materials for any other purpose is allowed without the prior 

written consent of the Authority. 
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Question 1 

 

The objects and reasons for the Building Management Ordinance Cap. 344 are to: 

 

(i) introduce a licensing regime for the building management trade  

(ii) facilitate the formation of an owners’ corporation  

(iii) provide for the management of buildings 

 

[Suggestion - read the preamble to the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii) 

 

Answer to Q. 1 : 

 

Option (i), Building Management Ordinance (“BMO”) is not concerned with any 

licences. Building management work is unregulated at the moment, though in some 

overseas jurisdictions it comes within the scope of work of estate agents. Watchmen 

in Hong Kong are required to hold a permit under the Security and Guarding Services 

Ordinance (Cap. 460) because of the security, not building management, nature of 

their work.  

 

Options (ii) and (iii), the objects and reasons of the BMO are set out in its preamble at 

Annex E. It is to facilitate the formation of the owners corporation and the 

management of buildings. 

 

Only options (ii) and (iii) are correct. D is the answer. 
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Question 2 

Once an owners’ corporation is formed: 

 

(i) it can sue and be sued 

(ii) the owners will have limited liability 

(iii) it shall have perpetual succession 

 

[Suggestion - read ss. 8, 33 and 34 of the Building Management Ordinance at Annex 

E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii) 

 

Answer to Q. 2: 

 

Options (i) and (iii), a corporation shall have perpetual succession and can sue and be 

sued – Building Management Ordinance (“BMO”) s. 8(2)(a). 

 

Option (ii), though the procedure under the Companies Ordinance (Cap. 32) is 

adopted for its winding up (BMO s. 33), an owners’ corporation differs from a limited 

company in that on winding up the liabilities of an owners corporation have to be 

borne by all the owners jointly and severally (BMO s. 34). A limited company is 

liable only up to the value of its share capital. 

 

Only options (i) and (iii) are correct. C is the answer. 
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Question 3 

Under the Building Management Ordinance, against which of the following 

parties/objects can a judgment against the owners’ corporation be enforced? 

 

Such judgments can be enforced against:  

(i) the building manager 

(ii) an owner, if the Lands Tribunal approves 

(iii) any property of the owners’ corporation 

 

[Suggestion - read ss. 8 and 17 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (ii) only 

E. (ii) and (iii) only 

 

Answer to Q. 3 :  

 

Building Management Ordinance (“BMO”) s. 17(1) says the judgment can be 

executed against any property of the owners’ corporation and, if Lands Tribunal 

approves, against any owner. It does not say that such judgment can be enforced 

against the building manager. 

 

Only options (ii) and (iii) are correct. E is the answer.  

 

Comment :  

The potential liability of an individual owner of a property to contribute towards the 

costs of satisfying a judgment against the owners incorporation was held in the case of 

Chi Kit Co Ltd v Lucky Health International Enterprise [2000] CPR 554 to be an 

encumbrance as the owners incorporation would ultimately seek to recover such costs 

from the owners of the building.1 As “there might be circumstances where (the Lands 

Tribunal) would be proper to give leave for … the entire judgment to be executed 

against one owner, leaving it to that owner to seek contribution from his co-owners”, 

therefore “where… the liability to contribute is extraordinary in view of its magnitude 

so that it exceeds what any reasonable purchaser might be expected to have in 

contemplation, there is a powerful case for saying that there is a defect in title …”.2  

                                                 
1 Monograph on Encumbrances, P. 24 
2 Chi Kit Co. Ltd. v Lucky Health International Enterprise Ltd. FACV No. 18 of 1999  
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Question 4 

 

The owners’ corporation had never agreed to Victor installing the iron grille and shoe 

rack in the common area, but no action had been taken despite the repeated 

complaints from the owner of Flat 5B. What can the owner of Flat 5B do?  

 

He can: 

 

(i) sue Victor for using the common parts  

(ii) register a charge under s.19 of the Building Management Ordinance 

against Flat 5A at the Land Registry 

(iii) sue the building manager for neglect of duty 

 

[Suggestion - read clause 3 of the Deed of Mutual Covenant at Annex A and ss. 8, 16, 

18(1)(c), 19, 34I and First Schedule of the Building Management Ordinance at Annex 

E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (ii) only 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 4   

 

On the shoe rack and iron grille 

 

Option (i) to sue Victor  

The 5th floor corridor is a common part of the building under Building Management 

Ordinance (“BMO”) First Schedule, and BMO s. 34I says anyone who converts a 

common part to his own use (i.e. fitting the iron grille and shoe rack) is deemed to 

have breached the DMC. Clause 4 of DMC at Annex A also prohibits an owner from 

using the common parts for private purposes.  

 

BMO s. 8(2)(a) says an owners’ corporation is capable of suing from the day of 

incorporation. Further BMO s. 16 says the rights and privileges of the owners in 

relation to the common parts of the building shall be exercised by the corporation to 

the exclusion of the owners. Therefore only the owners’ corporation, not Flat 5B 



e-Quiz 

 6

owner or indeed any other owner of Alfred House, can sue Victor for committing a 

breach in respect of the common parts. 

 

Option (ii) to register a s. 19 charge against Flat 5A 

A charge under BMO s. 19(1) (called memorandum of charge) can only be registered 

for failing to pay any sum which is payable under the DMC, such as management fees, 

and not for other breaches of the DMC like encroaching on common parts.  

 

Option (iii) to sue the building manager 

The parties to a management agreement under which a manager is hired to manage a 

building are usually the owner’s corporation and the building manager. If he fails to 

do his job he may have breached the management agreement, but under contract law 

only the owners’ corporation can sue. Under very special circumstances an owner 

may sue the building manager under tort but that will be beyond the scope of this 

discussion. 

 

None of the above options (i), (ii) or (iii) is correct. E is the answer. 

 

Comment :  

 

On the smell emanating from the shoe rack 

 

As a side issue, note that Clause 5 of DMC at Annex A prohibits an owner from 

causing a nuisance, which term means :  

 

1. a condition or situation (such as a loud noise or foul odor) that 

interferes with the use of enjoyment of property;  

2. loosely, an act or failure to act resulting in an interference with the use 

or enjoyment of property; 

3. the class of torts (i.e. civil wrong) arising from such conditions, acts or 

failures to act when they occur unreasonably3.   

 

If the odour is serious enough to constitute a nuisance, Victor may have committed a 

wrong against the owner of Flat 5B whether under tort or under the terms of the DMC. 

The latter may then sue Victor. Practitioners however are not expected to know the 

details of tort liabilities.  

 

                                                 
3 Black’s Law Dictionary 
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Question 5 

 

Apart from demanding payment from Victor, what might be the legal avenues for the 

owners’ corporation to recover Flat 5A’s six month management fee arrears? 

 

(i) register a charge under s.19 of the Building Management Ordinance 

(s.19 charge”) against Flat 5A 

(ii) chase the new owner (Peter) after completion, if a s. 19 charge has been 

registered 

(iii) ask the tenant to pay 

 

[Suggestion - read ss. 16, 19, 22(3) and 23 of the Building Management Ordinance at 

Annex E] 

 

A. (i) only 

B. (i) and (ii) only 

C. (i) and (iii) only 

D. (ii) and (iii) only 

E. (i), (ii) and (iii)  

 

Answer to Q. 5 :  

 

The Legal Advisory and Conveyancing Office (“LACO”) of Lands Department has 

by way of Circular Memorandum No.64 (“LACO No.64”) issued guidelines setting 

out what can or cannot be specified on a DMC (see their website: 

http://www.landsd.gov.hk/en/images/doc/64.pdf) 

 

Option (i) to register a s. 19 charge 

 

Building Management Ordinance (“BMO”) s. 19 says if a DMC specifies that a 

charge may be registered at the Land Registry for non-payment of a sum payable 

under the DMC, then the owners’ corporation can register such a charge (referred to 

below as a memorandum of charge). A memorandum of charge clause is permitted 

pursuant to LACO No. 64, and so the clause appears in virtually all new DMCs.  

 

Management fees are sums payable under the DMC. Clause 6 of the DMC of Alfred 

House (Annex A) empowers the registration of a memorandum of charge. Therefore 

such a charge can be registered against Flat 5A at the Land Registry for arrears of 

management fees. Land Search Sample 9 of Monograph Interpretation of a land 
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search shows what a memorandum of charge looks like (see p. 89 Memorial No. 

TW1768453). 

 

Option (ii) to chase Peter 

BMO s. 22(3) says the management fee contribution payable by an owner shall be a 

debt due from him to the owners’ corporation, and if a BMO s. 19 charge is registered 

at the Land Registry then Peter buys Flat 5A subject to the charge. The owners’ 

corporation can then chase Peter for the arrears.4 

 

Option (iii) to ask the tenant to pay 

BMO s. 23 empowers the owners’ corporation to ask the tenant to pay the arrears of 

management fees and then deduct that amount from the rent payable to the owner. 

This is reflected in LACO No. 64 which allows DMCs to include a clause to withhold 

supply of management services (e.g. rubbish collection) to a flat whose management 

fees are in arrears (see for example Clause 7 at Annex A). In such a situation the 

tenant is often willing to pay the owners’ corporation then set-off the sum paid from 

the rent payable to the owner, rather than to run the risk of having management 

services cut off. The owners’ corporation can therefore demand the tenant to pay, but 

only up to the amount of rent due. 

 

All options (i), (ii) and (iii) are correct. E is the answer. 

 

Comment:  

 

(a) To avoid unnecessary litigation arising from unpaid management fees, it is 

prudent for the purchaser’s agent to enquire from the building manager if there are 

any such arrears before any agreement is signed. If the land search shows any 

memorandum of charge (see Monograph Interpretation of a land search p.89), it may 

be necessary to have the arrears deducted from the balance of the purchase price and 

held by one party’s solicitors as stakeholder for payment to the owners’ corporation, 

or dealt with in any other way the parties mutually agree. Advise the clients to seek 

independent legal advice if in doubt.  

 

In this case Victors agrees to pay all management fee arrears with the initial deposit, 

so a term effecting the agreement should be included in the PASP.  

  

(b) Note that LACO No. 64 does not allow a DMC to contain a term permitting the 

                                                 
4 Kent Building Management in Hong Kong p. 320 
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disconnection of utilities for non-payment of management fees. It is doubtful if a term 

like Clause 7 of Annex A can be enforced nowadays.5  

 

(c) Note further that a memorandum of charge can be registered by the owners’ 

corporation without going through any court process, unlike a charging order which 

can only be registered pursuant to a court order arising from, say, a judgment debt. 

For the meaning of charging order, see Monograph Encumbrances p. 25, and for its 

land search samples, see Monograph Interpretation of a land search p. 63 (Memorial 

nos.ST913845 and ST915877). 

 

                                                 
5 Kent ibid p. 141 
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Question 6 

 

As among the owners of Alfred House themselves, how should the $2 million liability 

be apportioned?  

 

It should be apportioned according to: 

 

(i) management units 

(ii) number of units, in equal shares 

(iii) undivided shares 

 

[Suggestion - read ss. 34 and 39 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (iii) only 

E. (i), (ii) and (iii) 

 

Answer to Q. 6 :  

 

Option (i), where management units are specified in a DMC (see Section I and First 

Schedule of Annex A), it is there for the apportionment of management related 

expenses. Not all DMCs, in particular for older residential buildings, specify 

management units. 

 

Option (ii), as not all units in a building have equal undivided shares, not in particular 

for Alfred House, equal division by the number of units cannot be the basis of 

apportionment. 

 

Option (iii), Building Management Ordinance (“BMO”) s. 34 says when an owners’ 

corporation is wound up, the owners shall contribute, jointly and severally, according 

to their respective shares to an amount sufficient to discharge its debts and liabilities. 

Under s. 39 a share shall be determined according to the manner provided in a DMC, 

or else according to the undivided shares. Logically the liability should be 

apportioned according to the undivided shares. For the meaning of joint and several 

liability , please see Annex E. 

 

Only option (iii) is correct. C is the answer. 
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Comment:  

 

The owners’ corporation has to bear responsibilities for the incident due to its 

negligence in maintaining the balcony. Negligence is described as: 

 

… the tort of failing in particular circumstances to exercise the care which 

should have been shown in these circumstances, the care of the reasonable man, 

and of thereby causing harm to another in person or property. It implies the 

existence of a legal duty to take care, owed to the complainer, which duty exists, 

in general, where there is such proximity between two persons that a want of 

care on the part of the one is likely to affect the other injuriously, a failure to 

exercise the standard to care deemed right in the circumstances, … causal 

connection between the failure to take care and injury suffered, not interrupted 

by the intervention of some other causal factor, and not too remotely connected 

with the ultimate harm, and actual loss, injury or damage to the complainer.  

Negligence takes innumerable forms, but the commonest forms are negligence 

causing personal injuries or death6… 

 

Further, occupiers are liable for injury or damage to persons or goods lawfully on 

their land resulting from danger due to the state of the property or to things done or 

omitted to be done there. In this case the incident took place in the street. Had it taken 

place on the premises of Alfred House, the owners’ corporation may also be liable 

under the Occupiers Liability Ordinance (Cap. 314). Readers may recall that a few 

years ago the Incorporated Owners of Sun Hing Building in Mongkok had to pay $23 

million damages to a plumber for injuries sustained while carrying out plumbing work 

there. 

   

 

                                                 
6 David Walker The Oxford Companion to Law  
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Question 7 

 

Which of the following will be the worst case scenario if, as it had no valuable assets, 

Sam Ho was wound up? 

 

(i) the owners’ corporation and Land Invest have to shoulder Sam Ho’s $14 

million liability 

(ii) the owners’ corporation may be wound up 

(iii) Victor can no longer sell Flat 5A 

 

[Suggestion - read ss. 34 and 39 of the Building Management Ordinance at Annex E] 

 

A. (i) only 

B. (ii) only 

C. (i) and (ii) only 

D. (i) and (iii) only 

E. (ii) and (iii) only 

 

Answer to Q. 7 : 

 

Option (i), the court held that all three defendants are jointly and severally liable for 

payment of damages to the plaintiffs, and the 7:3:1 ratio is only the internal 

apportionment as between the defendants. The plaintiffs can choose to chase any 

number of them for the full $20 million damages - see the meaning of joint and 

several liability at Annex E. It will then be up to the defendant who has paid up to 

chase the other defendants for contribution according to their internal 7:3:1 

apportionment. The owners’ corporation and Land Invest may therefore be each liable 

to the plaintiffs for the $14 million that Sam Ho is unable to pay.  

 

Option (ii), the owners’ corporation may have limited assets to meet its liabilities, in 

which case its creditors (including the deceased’s estate) can petition for its winding 

up under Building Management Ordinance (“BMO”) s. 33 in order to gain access to 

the owner’s properties under BMO s. 34.  

 

Option (iii), a vendor normally has a duty both to show and give good title, meaning a 

title as will enable the purchaser to hold the property against any challenger7. The 

court has commented that: “A good title is one which can at all times and in all 

                                                 
7 Sihombing A Student’s Guide to Hong Kong Conveyancing, p. 261, and Hong Kong Covneyancing 
Law and Practice at V[2] 
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circumstances be forced upon and unwilling purchaser in an action for specific 

performance, but the court will not force a doubtful title on a purchaser.  A doubtful 

title includes not only a title on which the court entertains doubts, but also one in 

respect of which the court entertains a favourable opinion but may yet be reasonably 

and fairly questioned by other competent persons.  In this connection the court bears 

in mind that its decision binds the parties but not other adverse claimants who are not 

parties to the proceedings.  A purchaser will not therefore be forced to take a title 

which will expose him to risk or hazard…”8 

 

Legally the position of Victor has not changed before and after Sam Ho is wound up 

as his potential liabilities remain the same, i.e. joint and several with others all the 

time. Such liabilities may result in Victor being unable to give good title for Flat 5A. 

However parties to a property transaction can agree to a title other than a good title 

provided they can make an informed consent. Under such circumstances what has 

been agreed should be clearly stated in the PASP. The issue is complicated and 

practitioners should always advise their clients to seek independent legal advice 

before committing to the transaction.  

 

Only options (i) and (ii) are correct. C is the answer.  

 

 

 

                                                 
8 Liu Kin Leung v. Tsang Mi Ling [2000] HKCFI 763 
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Question 8 

 

The letter of 10 September 2015 of Messrs. Dai Dai Wai & Co. shows that which of 

the following, if any, is true? 

 

(i) Victor cannot be chased for further contribution towards the judgment sum  

(ii) Victor’s solicitors have represented to a third party that Flat 5A is clear of 

all liabilities relating to the lawsuit, and so may be liable if the third party 

suffers loss as a result of relying on the representation 

(iii) the owners’ corporation has acknowledged that Victor has discharged ALL 

the liabilities of Flat 5A relating to the lawsuit  

 

[Suggestion - read the letter carefully] 

 

A. (ii) only 

B. (i) and (iii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 8 : 

 

Option (i), Building Management Ordinance (“BMO”) s. 34 says that on winding up 

all owners are liable to contribute jointly and severally to discharge the liabilities of 

the owners’ corporation. The liquidator owes a duty to the creditors to collects assets 

from all liable parties for distribution, whatever is said in the letter of the owners’ 

corporation.  

 

Option (ii), Victor’s solicitors only stated the fact that as at 1 September 2015 Victor 

has paid his share of the $2 million liability then demanded by the owners’ 

corporation. They have never represented that Flat 5A is clear of ALL liabilities 

relating to the law suit. Solicitors mainly serve the interests of their clients, in this 

case Victor the vendor, which may often be in conflict with those of the purchaser. In 

Hong Kong dual agency is the norm and in such a situation an estate agent serving the 

interests of both parties should treat such a letter with caution.  

 

Option (iii), the letter of the Owners’ Corporation only says that the owner of Flat 5A 

has paid his share of the $2 million liability of the lawsuit, not all the liabilities. 
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None of the above options (i), (ii) or (iii) is correct. E is the answer. 

 

Comment:  

 

On the question whether Messrs. Dai Dai Wai’s letter has made any false 

representation, note that misrepresentation can be described as :  

  

An incorrect statement of fact, or of mixed fact and law, made by one party to 

another with the object, and having the result, of inducing the other to enter into 

a contract or similar relationship with the representor. It may be made by 

statement or other actings, or by concealment but not by mere omission, silence 

or inaction save where such would distort the natural inference from other facts 

or where, exceptionally, there is a positive duty to disclose all relevant facts…9   

 

Where a person (i.e. the victim) has entered into a contract after a misrepresentation 

has been made to him by another party and as a result he suffers loss, then, depending 

on whether the misrepresentation was made fraudulently or not, he may be entitled to 

rescind the contract and/or damages.10  

 

Where the circumstances justify it the victim may also make a claim for deceit, 

described as “a tort arising from a false statement of fact made knowingly or 

recklessly with the intent that another person should act on it, with the result that the 

person who acts on it suffers damage.”11 Deceit could also amount to fraud related 

crimes if the necessary intent is present. 

   

The solicitors’ letter does not appear to contain the representation as alleged, and it is 

beyond this discussion to go deep into civil claim issues. Beware that when solicitors 

deny an allegation, they may not necessarily express an opinion on the truthfulness of 

the allegation, but simply that liability is not admitted and that it will be up to the 

other party to prove the allegation. The very fact that Victor’s solicitors need to 

address the issue of “residual liabilities”, however, should have put practitioners on 

notice that due to the lawsuit the transaction may have to be handled with particular 

care. 

 

 

 

                                                 
9 The Oxford Companion to Law 
10 s. 3 Misrepresentation Ordinance Cap. 284 
11 Garner A Dictionary of Modern Legal Usage 
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Question 9 

 

What will be the effect of Clause 11 of the provisional agreement for sale and 

purchase on the sale of Flat 5A? 

 

(i) whatever title problems that may come with the enclosed balcony, the 

purchaser accepts them 

(ii) the purchaser agrees to buy Flat 5A unless a building order to rectify the 

balcony is registered at the Land Registry prior to completion 

(iii) there is no binding agreement until the parties’ solicitors reach an 

agreement on how to resolve the balcony problem, if any  

 

A. (i) only 

B. (ii) only 

C. (iii) only 

D. (i) and (iii) only 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 9 : 

 

When a property is sold on an “as is” basis, the purchaser has inspected the property 

and has accepted its physical condition (see Chapter 3, para. 19, Monograph on Hong 

Kong Conveyancing). It does not mean that the purchaser is aware of the existence of 

illegal structures or alterations or agrees to purchase the property subject to those 

conditions.  

 

A PASP is normally a binding agreement, even when “as is” is specified, unless the 

parties have expressed any contrary intention. 

 

None of the above options (i), (ii) or (iii) is correct. E is the answer. 

 

Comment:  

 

If a purchaser accepts the illegal structure and whatever consequences, then the 

vendor’s agent should record his acceptance expressly in the PASP. A general term 

merely saying that the purchaser buys on an “as is” basis may not truly reflect what 

the parties have agreed or offer them the protection needed.12 

                                                 
12 Sihombing A Student’s Guide to Hong Kong Conveyancing, p. 272 



e-Quiz 

 17

  

Sometimes the vendor would try to keep the deal by agreeing to pay for the necessary 

restoration. Case law suggests that where the effect of such restoration will affect the 

value of the property substantially (like say reducing the floor area from 1,000 sq. ft. 

to 800 sq. ft. as in this case), the purchaser may still be able to rescind the deal by 

claiming that he is not getting what he has originally bargained for. (see p.27 of 

Monograph Encumbrances). These issues are complicated, and so should be left to 

solicitors to handle. 
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Question 10 

 

Sales arranged both parties to conclude the transaction on an “as is” basis. On the “as 

is” point only, has he breached the Code of Ethics? 

 

Sales has neglected his duties, if any, in relation to: 

 

(i) Victor 

(ii) Peter 

(iii) the owners’ corporation 

 

[Suggestion - read Code of Ethics] 

 

A. (i) and (ii) only 

B. (i) and (iii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 10 : 

 

Option (i), the enclosed balcony, in particular of that size, may be an illegal structure 

subject to possible enforcement action by Government authorities, if not also action 

from the owners’ corporation for breaching Clause 3 of the DMC. If Peter accepts the 

risks, then such acceptance should be spelt out in the PASP to protect the interests of 

Victor. Conversely, Sales should have told Peter of the risks so that he can make an 

informed decision before arranging him to buy on an “as is” basis. Better still he 

should suggest them to seek independent legal advice before signing the PASP. Both 

parties may now have to resort to legal action to sort out the exact meaning of “as is”.  

 

Option (ii), the standard expected of estate agents in other common law jurisdictions 

may offer valuable reference. It is said in one Queensland estate agency law book13 

that:  

 

"The careless completion of documents can later lead to problems for the principal in 

the enforcement of obligations against the other party.  Whilst it may not seem difficult 

to complete the particulars of a contract of sale, and it will be reasonably presumed by 

all vendors that real estate agents could do this, it is also important for such agents to 
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realise their limitations in drafting any special or other unusual conditions and not 

attempt to do so without professional legal advice...If, for any reason, the omission to 

do so permits a purchaser to avoid a contract, in circumstances where the purchaser 

would not have been able otherwise to do so, had the proper statements been given, the 

real estate agent will be liable, not only for non-compliance with the legislation, but 

also to the vendor, in breach of the implied term that all duties will be performed with 

reasonable care and skill" 

 

The same argument may apply to the purchaser. Therefore, Sales may have breached 

Code of Ethics 3.4.1 for failing to promote and protect the interests of both clients and 

also Code of Ethics 3.5.1 for failing to exercise due care and due diligence in 

fulfilling his duties towards them.  

 

Option (iii), Sales owes no duty to the owners’ corporation.  

 

Only options (i) and (ii) are correct. A is the answer. 

 

Comment:  

 

While Sales may owe no duty to a non-client, he still should not in his practice behave 

in such an unprofessional way as may bring disrepute to the profession. 

 

 

 

 

 

                                                                                                                                            
13 Duncan Real Estate Agency Law in Queensland, p. 157 
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Question 11 

 

By not suggesting Peter to seek independent legal advice or to arrange the initial 

deposit to be stakeheld before the PASP is signed, has Sales breached the Code of 

Ethics? 
 
Sales has breached his duty (if any) in relation to: 

 

(i) Victor 

(ii) Peter 

(ii)  the owners’ corporation  
 
[Suggestion - read Code of Ethics] 

 

A. (i) only 

B. (ii) only 

C. (i) and (ii) only 

D. (ii) and (iii) only 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 11 : 

 

Option (i), buying a property with such an alteration to the balcony may be risky. If 

soon after signing the PASP a building order is registered against Flat 5A requiring 

rectification work, Peter may wish to rescind the deal. If Victor refuses to return the 

initial deposit Peter may have to sue him to get to get the money back. There would 

be greater protection to Peter had the initial deposit been stakeheld, and so Sales has 

breached his duty towards him. 

 

Option (ii), Victor pockets the initial deposit and his position is not adversely affected 

(in fact it relieves his liquidity problem), so no issue of breach of duty will arise. 

 

Option (iii), Sales owes no duty to the owners’ corporation. 

 

Only option (ii) is correct. B is the answer. 
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Question 12 

 

On hearing of Sam Ho’s winding up Peter became worried, but as he had not been 

able to instruct a solicitor he could not get any legal advice. Seeing that Peter was 

really worried, Sales phoned Pao Ching (“Pao”), a legal executive of the 

conveyancing department of Messrs. Dai Dai Wai & Co. whom he knew well, to ask 

if the deal should go ahead. Pao reassured Sales that the deal should go ahead.  

 

Seeing that Peter was still worried Sales gave him the phone to talk direct to Pao, who 

reiterated that there was nothing to worry about. Peter breathed a sigh of relief.  

 

According to the Code of Ethics, Sales may have breached his duty (if any) towards 

which of the following parties: 

 

(i) Victor 

(ii)  Peter 

(iii)  Pao 
 
[Suggestion - read Code of Ethics] 
 
A. (ii) only 

B. (i) and (ii) only 

C. (ii) and (iii) only 

D. (i), (ii) and (iii) 

E. None of the above (i), (ii) and (iii) 

 

Answer to Q. 12 : 

 

Option (i), Sales should suggest Peter to get independent legal advice instead of 

getting advice from Victor’s solicitors who only serve Victor’s interest. Peter may get 

some false assurance. Note further that for a property valued above $1 million no 

solicitors can act for both parties. 

 

Option (ii), this suggests that Sales may not have kept himself informed of the laws 

and developments in the real estate market in order to be in a position to advise his 

clients in a responsible manner, in breach of Code of Ethics 3.2.2. However, since the 

PASP is already signed and the initial deposit paid, Peter is unlikely to get 

significantly worse off as a result of talking to Pao. This together with the fact that 

Sales has acted out of good intentions may be mitigating factors. 
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Pao, acting for Victor, should be aware of the need to protect his interests and not say 

any thing to Peter that may be harmful. Therefore, Sales has not neglected his duty 

towards Victor. 

 

Option (iii), Sales owes no duty to Pao. 

 

Only option (ii) is correct. A is the answer. 

 

***** 


